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STATEMENT OF QUESTIONS PRESENTED 

1. Did the Court commit error in allowing the question 
of exemplary or punitive damages to go to the Jury when 
the rule since 1879 in the District of Columbia has been to 
the contrary? 

2. Did the Court err in overruling many of the defend¬ 
ant’s motions and objections throughout the trial and in 
granting many of those of the plaintiff, in regard to ques¬ 
tions to which objection was made, as they were based on 
hearsay and conclusion? 

3. Was the conduct of Counsel for the plaintiff such that 
the Court was justified in merely sustaining defendant’s 
objections or should a juror have been withdrawn because 
of prejudicial conduct of the plaintiff’s counsel? 

4. Did the Court err in permitting plaintiff to put on 
testimony in rebuttal, merely for the purpose of getting in 
the last evidence, concerning matters which were clearly 
under the scope of his direct examination and should have 
been put in his case in chief? 

5. Did the Court err in failing to grant defendant’s 
motion for a new trial and in not reducing the amount of 
of the verdict, which was excessive, and based purely on 
speculation by the Jury, the plaintiff not having shown 
any monetary loss, and should the verdict for punitive or 
exemplary damages have been permitted to remain? 
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In the 


UNITED STATES COURT OF APPEALS 

For the District of Columbia 


No. 11569 


William King, Appellant, 
v. 

Eugene P. Nixon, Appellee 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by William King, defendant below, from 
the judgment of the United States District Court for the 
District of Columbia. The District Court had jurisdiction 
under Title 11 Section 11-306, D.C. Code 1940 Edition. This 
Court has jurisdiction under Title 17 Section 17-101 D.C. 
Code 1940 Edition. The pleading showing the existence of 
said jurisdiction is the appellee’s complaint (App., 36) 
In order to avoid confusion we ask the Court to permit 
us to continue the designation below of the parties herein, 
i.e. the appellant as defendant and the appellee as plaintiff. 

STATEMENT OF THE CASE 

The plaintiff Eugene P. Nixon brought his action to re¬ 
cover damages for personal injuries sustained by him as 
the result of an alleged assault on the part of the defendant. 
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The complaint also included a count for slander, for which 
the Trial Court directed verdict for the defendant and, 
therefore, the only matter to which this appeal is directed 
is count two, alleging assault and battery. 

The plaintiff alleged that on or about January 25, 1950 
in his office at 1025 Vermont Avenue, N.W. the defendant, 
William King did assault him. The plaintiff demanded 
judgment for Ten Thousand Dollars and subsequently 
thereto in January 1950 increased his claim for damages 
to read as follows: Ten Thousand Dollars by way of com¬ 
pensatory damages and Ten Thousand Dollars by way of 
punitive damages making a total of Twenty Thousand 
Dollars in damages. 

The defendant denied that he committed the assault and 
denied that the plaintiff was injured, or suffered pain of 
body and mind, or was hindered in the operation of his 
business, or was put to certain expenditures for medical 
attention. 

Trial was had upon the issues and the jury returned the 
verdict as follows: Fifteen Hundred Dollars punitive dam¬ 
ages and Seventy-Five Hundred Dollars compensatory 
damages. 

Mr. Nixon, the plaintiff, testified that he had some 
business transactions with Mr. King and that he obtained 
a purchaser for the rooming house business which was 
then owned by Mr. Weisthal and that he obtained a pur¬ 
chaser by the name of Heintz; that he went to see Mr. 
King in person and told him that he had a buyer for the 
business who he thought would make a good tenant and 
there was some discussion as to the transfer of the lease. 
He called Mrs. King who told him that the lease was there 
and that if he would come out she would sign. He went 
out and got the lease from Mrs. King; that after he took 
the lease back to his office Mr. King came into the office; 
that there was some discussion about it; that Mr. King 
said he wanted Eleven Hundred Dollars to transfer the 
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lease; that Mr. King was told that Mr. Nixon was surprised 
because he did not think anything like that was going to 
happen, and that he thought Mr. King was willing to go 
through with the deal; that he told Mr. King that it was 
impossible to get that sum of money and Mr. King told 
him he was not going to sign the lease. There was some 
discussion concerning Mr. Weisthal’s health to which 
Counsel objected and which the Court overruled. 

The plaintiff further testified that he told Mr. King that 
he could not do business and that Mr. King became angry 
and jumped up; that the plaintiff got to his feet; that a 
Mr. Walker stepped between them and when Mr. Walker 
stepped back Mr. King jumped back again and started at 
him. He also stated that the defendant King kicked him 
and that he then shoved Mr. King out of the office and 
that shortly thereafter he went to a Doctor Fischer; that 
he went to bed and that he had a pain in his testicle. The 
plaintiff testified that he later went to a Doctor Gillespie 
and that the doctor told him to go home and use ice bags 
and not to get out of bed. Counsel for the defendant 
objected to this testimony and the Court overruled the 
objection; that he continued the application of ice for a 
period of three days. He testified that he had one child; 
that he was out of the office for about twelve days. Over 
Counsel’s objection the plaintiff testified that during the 
year in which the accident occurred he took in about 
Twenty Thousand Dollars. That in 1949 his income was 
about the same. Over Counsel’s objection the witness was 
permitted to testify that it hurt quite a bit for six months 
after the occurrence and that he feels the pain of late 
about once a month. 

The plaintiff called as a witness Cecil A. Pease who 
testified as follows: that on January 25, 1950, he was in 
the office of Mr. Nixon when Mr. King came in between 
two and three pm; that Mr. Walker, another salesman, 
was in the office and also Mr. Heintz, who was a client 
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they were dealing with concerning the purchase of a 
business from' a Mr. Weisthal; that he had seen Mr. King 
prior to that time and he went with Mr. Nixon to take a 
lease to Mr. King’s store; that he saw Mrs. King sign the 
lease and that “we” took it back and were to keep it there 
until Mr. King came in that afternoon to sign; that when 
Mr. King came into the office he seemed quite angry about 
something, to which the Court sustained Counsel’s objec¬ 
tion; that Mr. King did not acknowledge an introduction 
to Mr. Heintz but went over to Mr. Nixon’s desk and 
started to talk about somebody having to pay money in 
order to get the lease and that the amount was Eleven 
Hundred Dollars; that Mr. Nixon said that both Mr. and 
Mrs. King had promised to sign the lease and that Mrs. 
King had signed it and it was their understanding that 
Mr. King would sign the lease. Mr. Nixon said that he 
thought Mr. Weisthal had paid a good price for the 
business and Mr. King accused Mr. Nixon of overselling 
Mr. Weisthal, so to speak, by making a sort of gyp deal; 
that Mr. King said that Mr. Weisthal was no good and 
that Mr. Nixon was no good and he hoped the old man 
would die; that thereupon Mr. Nixon ordered him out of 
the office; that Mr. King became incensed and attacked 
Mr. Nixon by kicking him in the crotch; that Mr. Nixon 
appeared to be in pain to which conclusion Counsel objected 
and which the Court overruled; that Mr. King w T as offering 
resistance and that he was trying to fight them and scramble 
away from them after they had grabbed him and pushed 
him out of the office. At this point the witness was inter¬ 
rupted before cross-examination, with permission of the 
Court. 

Dr. M. B. Fischer was called as a witness and he testified 
that he saw Mr. Nixon on January 25, 1950, and that Mr. 
Nixon complained that he had been struck in the region of 
the scrotum; that his examination revealed a traumatic 
condition which involved the testicle which is called trau- 




matic epididymus; that he advised Mr. Nixon to wear a 
support and get off his feet, use compresses, etc.; and that 
Mr. Nixon did not return to him for further treatment; 
that the cold compresses were to reduce swelling; that the 
epididymus was the organ’s inner functioning part. 

Over defense Counsel’s objection the witness testified 
that most of these injuries would resolve in a couple of 
weeks, some of them go into a condition wherein the organ 
involved becomes hard, hypertrophied and there is damage 
to its function that it might cause sterility, that he would 
have to examine the part before he could definitely say as 
to what the condition was. That was the only medical testi¬ 
mony received in the entire case. The other doctor to whom 
the plaintiff referred never testified. The witness was fur¬ 
ther asked whether such injuris -would cause a subsequent 
hernia or -weakness and the witness said no. 

On cross-examination the witness testified that he told 
Mr. Nixon to report back to him if he did not get better 
but that he did not report to him and that he had not seen 
him since January 25, 1950 until the date of the trial; that 
his testimony that the injury was the result of a kick was 
based on the history given by the patient. In response to 
the question whether or not it could have been caused by a 
man jumping up and striking himself on the corner of the 
desk the witness testified that if plaintiff struck that part 
it could happen; that he could not tell from a cursory 
examination -whether or not the plaintiff was sterile; and 
that could not tell one way or the other until tests were 
taken; that he could only tell that there was pain because 
the patient said so and that he had to assume what the 
patient said as fact. The witness further testified that his 
examination revealed a localized injury. 

The witness Cecil A. Pease was recalled for cross- 
examination and testified that he had some discussion with 
Mr. Nixon and that he did not review the case generally but 
did discuss it. He testified that they prepared the lease in 
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the office and that Mr. King asked them to prepare the 
lease; that Mr. Nixon called him at his home and said that 
since it was near Mr. King’s store that he would drop by 
about nine o’clock and get it and Mr. King said there 
would be some matter of money involved in transferring 
the lease; that Mr. King said that as there would be some 
money involved, he thought maybe a nominal sum, which 
is not unusual in the transfer of lease, that they had not 
signed it yet so he went back to the office. He went there 
again in the afternoon and was told to come back to the 
store and get the lease, that the lease would be signed. 
He thought that Mrs. King had called and said she would 
sign it; that Mr. King should come to the office to sign it. 
He testified that he understood the Eleven Hundred Dollars 
was for a transfer fee and he never heard Mr. King say it 
would be used for the last two month’s rent. He further 
testified that such a condition in the lease was unusual; 
that he was in the real estate business since January 10, 
1950. 

The plaintiff then called the defendant, William King, as 
a hostile witness. Counsel for the plaintiff stated that he 
wanted to interrogate the defendant to show his monetary 
worth for the Jury’s consideration of punitive damages 
which was admitted over Counsel’s objection. In interro¬ 
gating the witness as to how much money he had in the 
Bank, over Counsel’s objection, he was asked if it could 
be as much as a Hundred Thousand Dollars. Then after 
question was repeated Counsel for the plaintiff withdrew 
the question. This question and what followed was clearly 
planned to prejudice the defendant and the Court should 
have sustained the objection. All of the testimony by the 
defendant as to his property, bank accounts, etc., were over 
the objection of Counsel for the defendant. At the close of 
the plaintiff’s case Counsel made a motion for a judgment 
for the defendant and Court granted the motion as to the 
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slander count, same being count one. Motion was also made 
as to count two, which the Court denied. 

The defendant testified that on January 25, 1950, he had 
gone to Dr. Hurwitz, a surgeon, that he had previously been 
X-rayed and that Dr. Hurwitz called up the hospital to 
make a reservation for him for an operation; that he was 
suffering from an abnormal gall bladder which was not 
functioning properly. He left the doctor’s office about three 
o’clock and walked from 17th Street to Mr. Nixon’s office 
and it took him about ten minutes; that he was suffering 
untold pains on account of his gall bladder condition. His 
only discussion with Mr. Nixon was a transferal of a lease 
which had about two years to run and that he read the 
lease in question for the first time at the office and that 
the lease provided for a new five year term; that he had 
never agreed to give anybody a five year term lease. He 
did not know that he was going to negotiate a new lease 
with Mr. Weisthal; that he understood they were trying 
to have Mr. Heintz take over Mr. Weisthal’s unexpired 
term. At that time the actually existing lease between 
Albert Weisthal and Shirley Weisthal and William King 
and Rose King was received in evidence as defendant’s 
exhibit No. 1. That the original lease was negotiated by 
Mr. Nixon and Mr. Ellis; Mr. Nixon knew all about the 
transaction; that Mr. Nixon never told him that he was 
negotiating a new lease for five years with the people named 
in plaintiff’s exhibit No. 1 and that when he first noticed 
that it was a new lease was when he tore his wife’s name 
off the lease. That he had never directed his wife to sign 
a particular instrument and that the lease was taken to the 
store on the day he went up to the doctor’s office which was 
on the 25 of January. That Mr. Nixon in the discussion 
told him that he should release Mr. Weisthal because Mr. 
Weisthal was a sick man and because Mr. King had put 
one over on him in the original deal, that he told Mr. Nixon 
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it was not so because Mr. Nixon was the salesman and knew 
Mr. Weisthal before he did; that he had never discussed the 
transaction with Mr. Weisthal at any time, and all nego¬ 
tiating was done by Mr. Nixon and his associates. That he 
asked for eleven hundred dollars because he knew nothing 
about the financial capabilities of Mr. Heintz the prospec¬ 
tive purchaser; that it would be for the last two months 
of the lease period paid in advance so that in the event 
that there would have been default or that he had to start 
any proceedings he would not be out Five Hundred and 
Fifty Dollars a month and that w^as the reason for the 
Eleven Hundred Dollars requested, two months rent; that 
he did not charge Mr. Heintz for the privilege of getting 
a lease; that it was merely to apply to the rent; and that 
was when Mr. Nixon told him he had given Mr. Weisthal 
a dirty deal and when he tore his wife signature off the 
new lease. At that time Mr. King called him a Catholic 
son-of-a-bitch and Mr. Nixon jumped up and said: “I ought 
to throw you out of the window” and made a lunge at 
Mr. King and came around the desk; that at that time Mr. 
King weighed 144 pounds; that he had just come from the 
doctor after a gall bladder examination and that he only 
played base ball in his younger life wiien he was 17 or 18 
years old. That he never was a boxer; that when he was 
about 12 years old was the last time he was ever engaged 
in a fist-fight. He specifically denied that he kicked Mr. 
Nixon (transcript 168) that when Mr. Nixon threatened 
to throw him out of the window he told him he would not 
dare to do that; then Mr. Nixon made a lunge at Mr. King 
and came around the corner and the 3 people sitting be¬ 
tween Mr. Nixon and Mr. King jumped up and tried to 
hold back Mr. King; that Mr. Nixon was swinging his arms 
and Mr. King tried to get away from them and started 
elbowing his way out because they were all around him. 
That he never got close to Mr. Nixon; he never went around 
the desk where he was; that he elbowed his way out towards 
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the door, opened the door backwards and went into the 
corridor and back to the elevator the same way. Mr. King 
testified that when he first went in, he was introduced to 
Mr. Heintz and shook hands with the persons there, includ¬ 
ing Mr. Nixon; that he was not mad at Mr. Nixon when he 
came in; that he was perfectly willing to negotiate the 
transfer of the lease. The defendant drew a diagram and 
testified that there were two 60-inch desks against the wall 
and that there was space between them of 2 to 3 feet; that 
two people could not walk through that space at the same 
time; that it "was impossible for him, from where he was 
sitting, opposite the desk, to get close to Mr. Nixon and 
that he never got behind the desk where Mr. Nixon was; 
that Mr. Nixon came after him and that two people got in 
front of him; that he backed out of the office; that he was 
not deriving any benefit from the deal; that he wanted to 
consummate the deal to help a sick man. They told him 
that Mr. Weisthal had a heart condition and could not 
attend to the business and wanted to sell. That he was 
willing to agree to the sale and that he was looking for his 
personal protection. Mr. Weisthal -was financially respon¬ 
sible and that he did not know that Mr. and Mrs. Weisthal 
were on the lease (plaintiff’s exhibit 1). 

On cross-examination the defendant testified that he was 
operated on in 1945 for a double hernia and that it was 
very painful. Counsel objected to this line of questioning 
but was overruled. That when the plaintiff told him that he 
would throw him out of the window he was afraid; that he 
had never been in trouble with Mr. Nixon before. There 
was some discussion as to whether or not it was his liver 
and not his gall bladder to which Counsel for the defendant 
objected and the Court overruled. That he told Mr. Weis¬ 
thal over the phone that he would release him if he could 
get him a responsible tenant; that Mr. Nixon called him 
“Jew son of a bitch (App. 22); that because he called 
him that name he did not even finish reading the lease and 
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tore his wife’s signature off. After he tore his wife’s name 
from the lease he immediately started to leave the office 
in between a walk and a run (App. 22); that he backed 
out to the elevator and somebody said “we will fix you for 
this” and that he thought it was Mr. Nixon (App. 23); 
and that Mr. Nixon came towards the elevator with the 
other men. Counsel for the plaintiff asked the following 
question: “Surely, surely, do you still think that Mr. Nixon 
is a Catholic son-of-a-bitch ? ” Counsel for the defendant 
objected, which objection, of course, was sustained but 
which question was prejudicial. 

A witness Glen M. Vickrey was called on behalf of the 
defendant who testified that he was employed by the H. 
Clifford Bangs Real Estate Co. specializing exclusively in 
commercial property; that he has been licensed as a broker 
as long as they have had a license law in the District of 
Columbia, Maryland and Virginia, that he has been engaged 
in the real estate business personally since 1919 and that 
he had a great deal of experience in the preparation of 
commercial leases and in response to the question whether 
or not there was anything unusual in putting a clause into 
a commercial lease where the last two months of the lease 
period are paid in advance and held in escrow, he testified: 
“Nothing unusual whatsoever” (App. 24). In response 
to the question whether or not it was done often or other¬ 
wise, he testified as follows: ‘It is done often in cases where 
the owner feels that he needs that for some protection to 
him. We do it in our office in every instance when we feel 
that the tenant is not as experienced or as strong as he 
should be” (App. 24). During cross-examination the 
witness testified that on occasion six months rent in advance 
was required in some instances. 

Mrs. Rose King was called as a witness for the defendant 
and testified that she was the wife of the defendant, Wil- 
lim King. She testified that the first time she saw the plain¬ 
tiff’s exhibit No. one, that Mr. Nixon asked for Mr. King 
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but she told him that Mr. King was not in and because she 
did not want the man to lose any time from work she could 
possibly get in touch with Mr. King at the doctor’s office 
and that she would have him come into Mr. Nixon’s office 
to consummate the deal. He asked her to do that and she 
thought that possibly she could. He asked her in the mean¬ 
time to sign because they would need both signatures. That 
she did say to Mr. Nixon that she knew nothing about legal 
or real estate matters and that she did not think she should 
sign without her husband’s okay. Mr. Nixon insisted that 
it w r ould not have any weight whatever unless her husband 
signed also and that it was perfectly all right for her to 
sign it and that if her husband did not sign it it would be 
of no avail; that she signed the document without reading 
it because it would have meant nothing to her if she had 
read it because she did not know anything about those 
things; that she just put her signature there knowing full 
well that her husband would read it before signing it and 
if it was wrong they would correct it at the office; that she 
called her husband at the doctor’s office and told him vffiat 
she had done and asked him to go to Mr. Nixon’s office to 
take care of the deal (App. 24). That her understanding 
of the deal was that the party was to take over the balance 
of the lease of Mr. Weisthal; that Mr. Weisthal had had a 
heart attack and had asked Mr. King to allow him to be 
released from the lease because he was a sick man. That it 
was not her understanding that there was to be a new five- 
vear lease; that there was to be no new lease because she 
and Mr. King had been discussing the eventuality that at 
the expiration of the lease they expected to take the thing 
over themselves (App. 25); that the first time she saw 
plaintiff’s exhibit No. 1, was the morning under discussion; 
that it was not left at the store for three or four days (App. 
25). In cross-examination Counsel for the plaintiff 
asked the witness whether or not her husband kicked Mr. 
Nixon in Mr. Nixon’s office. She said she was not there. 
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Counsel for the defendant objected and the Court over¬ 
ruled the objection (App. 25). On redirect examination 
Counsel asked her if he had done it would he have told her. 
Her answer was that he would have to, to which the Court 
sustained the objection whereas a moment before he had 
over-ruled an objection of defense counsel covering the 
same subject matter. When Counsel for the defendant 
asked that she be excused, Court said yes and Counsel for 
plaintiff made the following comment: “Certainly, we don’t 
want the grocery business to go broke,” which comment was 
prejudicial and entirely uncalled for (App. 26). 

Counsel for the plaintiff called as a rebuttal witness, Mr. 
C. Bradwell Cullens, and objections to his testimony were 
sustained on grounds that it was not a proper rebuttal but 
should have been included in plaintiff’s case in chief. 

Counsel for the plaintiff then called Mr. Weisthal as a 
witness in rebuttal, whose testimony was not proper rebut¬ 
tal. Mr. Weisthal testified, “that he had asked Mr. Nixon 
to obtain a buyer for his business; that Mr. King in re¬ 
sponse to a question by him told him that he would sell it; 
that he would transfer the lease.” The witness testified that 
the deal had gone through; that Mrs. King had signed 
transferring the lease, “and when Mr. King came over to 
the place there, I wasn’t, I can’t tell, but he didn’t sign but 
he tore the lease, that is what I heard, and the kick or what¬ 
ever, I was not there, I can’t tell.” Objection was made to 
this testimony on the ground that it was heresay and men¬ 
tion was made that anv information he got could onlv come 
through a third party and the Court directed that he could 
answer. The witness testified that he sold the business for 
two thousand dollars less and that Mr. King wanted two 
thousand and five hundred dollars to transfer the lease. 
Counsel for the defendant made a motion to strike this tes¬ 
timony as having nothing to do with the transaction before 
the Court and the witness came out with “it’s got a lot to 
do with it. It has shortened my life and everything.” Al- 
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though the Court sustained Counsel’s objection and in¬ 
structed the Jury to disregard it, that was so prejudicial 
as to have prevented the defendant from having a fair and 
impartial trial (App. 27). 

On cross-examination Mr. Weisthal was queried concern¬ 
ing property he owned to which an objection was sustained 
and at that time Counsel for the defendant pointed out that 
he wanted to show that Mr. Weisthal was fit financially 
and Mr. Heintz was not. The Court, however, sustained 
the objection. The witness Weisthal was queried concern¬ 
ing Civil Action No. 783-51 entitled Annie L. Rone v. 
Albert H. Weisthal, et al. t to which Counsel for the plain¬ 
tiff objected and the Court sustained the objection although 
the only purpose for going into the matter was to probe 
the veracity of the witness. The witness testified that Mr. 
King told him: “It is not healthy to testify against me” 
and then he testified as to what Mrs. King had told him. 
Counsel for the Plaintiff asked Mr. Weisthal as follows: 
“Do you know whether or not he required you to pay the 
last two months . . .”, to which Counsel for the defendant 
objected as being beyond the scope of the cross-examina¬ 
tion; which objection the Court overruled. (App. 30). 
The witness was interrogated about threats made bv 
Mr. King to which Counsel objected and suggested to 
the Court that the matter should be heard out of the pres¬ 
ence of the Jury which the Court declined to do and which 
we respectfully say was entirely prejudicial. Witness 
Pease was recalled and responded to questions concerning 
the door. Objection was made on the grounds that it 
should have been covered in direct testimony, which ob¬ 
jection the Court overruled. 

Witness Robert E. Heintz was called in rebuttal. Counsel 
for the defense objected on the ground that it was not 
proper rebuttal, which objection the Court overruled. 
Counsel for the plaintiff asked the witness what Mr. King’s 
condition was and the witness responded “Do you mean 
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physically or mentally ?” Objection was made and Counsel 
for the plaintiff withdrew his question. (App. 32). 
Later, on redirect examination, Counsel for the plaintiff 
asked as follows: “Let me ask you, Sir, whether or not you 
ever heard Mr. Nixon threaten to throw Mr. King out of 
the window?” Objection was made on the ground that it 
was beyond the scope of the cross-examination and should 
have been in the case in chief whereupon Counsel for the 
plaintiff withdrew his question. We feel that the two 
questions were asked to, and did, prejudice the rights of 
the defendant before the Jury. 

Mr. King was recalled as a witness and testified that he 
asked Mr. Weisthal how his health was. He testified that 
at a result of the sale of the rooming-house business by Mr. 
Weisthal he had lost 1,800 dollars income, and it was sold 
subsequently to a Mrs. Annie Rone. That the building was 
abandoned by her and that Mr. and Mrs. Weisthal were 
sued; that when he was told that Mr. Weisthal was a sick 
man and could no longer run the business he told Weisthal 
that he would be able to transfer the lease to a 3rd party, 
that was all he told him. That at that time he knew that 
Mr. Weisthal had his own home. On cross-examination 
Counsel for the plaintiff asked the defendant as follows: 
“Mr. King, are you not ashamed of yourself?” to which 
Counsel objected and objection was sustained. At that 
time Counsel for the defendant made a motion for the 
withdrawal of a juror, which motion was denied, but the 
Jury were instructed to disregard the question. This was 
prejudicial to the rights of the defendant and was ejacu¬ 
lated for that purpose and merely sustaining the objection 
did not cure it. Counsel again advised the Court that the 
remarks were so prejudicial that the Jury could not pos¬ 
sibly give the defendant a fair decision and the Court 
replied that he told them to disregard it, and thought that 
they would (App. 33). 

A motion for a new trial and/or reduction of verdict and 


judgment was duly filed and was overruled by the Trial 
Court. 


STATEMENT OF POINTS 

1. The Court below erred in allowing the question of ex¬ 

emplary damages to go to the Jury. 

2. The Court below erred in overruling many of defendant’s 

motions and objections throughout the trial and erred 
in granting many of those of the plaintiff. 

3. The Court below erred in denying defendant’s motions 

to withdraw a juror based on the prejudicial conduct 
of counsel for the plaintiff. 

4. The Court below erred in permitting plaintiff’s rebuttal 

witness to testify on matters which should have been 
taken up in his case in chief. 

5. The Court erred in not granting defendant’s motion for 

a new trial and also erred in not reducing the amount 
of the verdict, same being excessive. 

SUMMARY OF ARGUMENT 

I. 

The law, since 1879, in the District of Columbia prohibits 
the allowance of punitive or exemplary damages when 
the act charged is punishable as a criminal offense, and the 
Court below erred in allowing the question of exemplary 
damages to go to the jury. The Court also erred in admit¬ 
ting evidence showing the ‘wealth’ of the appellant. 

II. 

The Court erred below in overruling many of defense 
motions concerning conclusions and hearsay evidence and 
erred in granting many of the plaintiff’s motions. 
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m. 

That where the conduct of Counsel for the plaintiff (ap¬ 
pellee) continued to prejudice the rights of the appellant 
and where Counsel for the appellee specifically asked ques¬ 
tions which were not proper, and to which objections were 
sustained, the Court specifically erred in denying defend¬ 
ant’s motion to withdraw a juror and to declare a mistrial 
because of the prejudice engendered by such actions. 

IV. 

The Court should not have permitted plaintiff’s wit¬ 
nesses to testify in rebuttal as to matters not proper rebut¬ 
tal when they were available during the case in chief and 
did nothing more than to give the plaintiff the last 4 say’ 
before the jury. 

y. 

That in light of the errors called to the attention of the 
Court on a motion for a new trial and for a reduction of 
the amount of the verdict because it was excessive, the 
Court erred in not granting a new trial or such reduction 
of the verdict, since the verdict as to compensatory dam¬ 
ages was not based on a fact brought before the jury but 
rather as a result of speculation and conjecture. 


I. 

The Court below erred in allowing the question of exem¬ 
plary damages to go to the Jury. 

The rule as to exemplary or punitive damages in the 

District of Columbia, since 1879, is that the recovery of 
exemplary or punitive damages for an assault and battery 
has been denied on the ground that it is illogical and unjust, 
or unconstitutional, to award damages in a civil action for 
an act for -which the State has provided a punishment 
through a criminal prosecution. In Huber v. Teubcr, 3 
MacArth (DC) 484 16 ALR 801, holding that an action for 
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assault was not a proper one for punitive damages, since 
the defendant might be prosecuted criminally, our Court 
said: 

“Undoubtedly a party charged with publishing a libel 
or the commission of an assault and battery, is liable 
at the same time to a civil action for damages and to a 
criminal prosecution for his offense against the public 
. . . But in all cases where this double liability exists, 
the damages in the action should be compensatory only, 
and not punitive. Even this rule will be found to be 
sufficiently latitudinous for all the ends of justice, and 
there should be some limit to restrain juries from 
running wild in the matter of damages. Compensatory 
damages include such as the jury may award for in¬ 
juries done to the person for all the expenses imme¬ 
diately resulting from such injuries for loss of time 
for disabilities, for loss of health, for bodily pain and 
for mental sufferings, including allowance on these 
counts for the future. Surely these are no narrow 
boundaries for the range of the juries in the irrespon¬ 
sible exercise of their fancy or their discretion. It 
appears to us that after damages have been computed 
on all these several grounds, no defendant who is still 
liable to fine and imprisonment by the criminal law 
should be further punished by the infliction of punitive 
damages for the benefit of a plaintiff who is already 
compensated, and who is no more entitled to them 
than any other member of the community.’’ 

In the support of the well established rule of this District, 
other equally well considered cases have rejected the doc¬ 
trine of punitive damages in such cases, as in the case at 
bar, wherein the defendant was sued not only for assault 
but also for slander. By direct action of the Court the 
jury found for the defendant on slander in the instant 
case. In this connection we call the Court’s attention to 
the case of Taber v. Hutson, 5 Ind. 322; 16 A.L.R. 802: 

“Where the defendant is sued for the commission of a 
tort, such as the slander, an offense not the subject of 
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the criminal punishment, the rule that gives damages 
‘to punish the offender’, may, with some degree of 
propriety be applied because it is the only mode in 
which, by public example, the various rights and pri¬ 
vate property can, under the sanction of law, be pro¬ 
tected from injury and outrage. In such a case, there 
is wisdom in permitting a jury to ‘blend together the 
interest of society and of the aggrieved individual. ’ 
But there is a class of offenses, the commission of 
which, in addition to the civil remedy allowed to the 
injured party, subjects the offender to a state of prose¬ 
cution. To this class the case under consideration be¬ 
longs ; and if the principle of the instruction be correct, 
Taber may be twice punished for the same assault and 
battery. This would not accord with the spirit of our 
institutions. The constitution declares that ‘no person 
shall be twice put in jeopardy for the same offense’; 
and though that provision may not relate to the reme¬ 
dies secured by civil proceedings, still serves to illus¬ 
trate a fundamental principle inculcated by every well- 
regulated system of government; viz. that each viola¬ 
tion of the law should be certainly followed by one 
appropriate punishment and no more”. 

Your Honors, in a per curiam opinion, Minick v. Associ¬ 
ates Inv. Co., et ail.y 71 U.S. App. D.C. 367; 110 Fed. 2nd 
267, declared: 

“Even in a tort case except perhaps where the com¬ 
plaint set out circumstances of extreme aggravation, 
punitive damages are not allowable. Ballard v. 
Spruill, 64 App. D.C. 60, F. 2nd 464; Am. Jur. Damages 
Sec. 278. 

In Giddings v. Zellan, U. S. App. D.C.-, 160 F. 2nd 585, 

this court in applying Maryland law, in which jurisdiction 
the accident occurred, declared that the plaintiff in a tort 
case must prove malice or fraud or evil intent to recover 
punitive damages. 

Further support of the doctrine that where the assault 
is punishable criminally, exemplary damages, therefor can¬ 
not be allowed in a civil action is Spokane Truck and Dray 
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Co. v. Hoefer 1891, 2 Wash. 45, 11 L.R.A. 689, 26 Am. St. 
Rep. 842, 25 Pac. 1072, (also mentioned in 16 A.L.R. 802) 
because it is unsound in principle and unfair and dangerous 
in practice. This was an action for personal injuries and 
therefore beyond the scope of the note. But attention is 
called to the statement by the Court that: 


“It is to be presumed that the state has fully protected 
its own interests, or as fully, at least, as they could be 
protected by laws, when it provides for the punishment 
of crime in its criminal statutes, and fixed the fine at 
sum which it deems commensurate with the crime des¬ 
ignated; hence, punitive damages cannot be allowed on 
the theory that it is for the benefit of society at large, 
but must logically be allowed on the theory that they 
are for the sole benefit of the plaintiff, who has al¬ 
ready been fully compensated, a theory which is re¬ 
pugnant to every sense of justice ”. 


n. 

The Court below erred in overruling many of the defend¬ 
ant’s motions and objections throughout the trial and 
erred in granting many of those of the plaintiff. 

The plaintiff’s witness Pease testified that plaintiff ap¬ 
peared to be in pain, which is clearly a conclusion. The 
witness Weisthal also testified to many things which were 
either conclusions or hearsay. This was prejudicial error 
and in that connection we invite the Court’s attention to 
90 A.L.R. 749 which recites as follows: 

“A general rule that a witness must testify as to facts, 
and not as to his conclusions is too well settled to 
require citation of authorities”. 

Prejudicial testimony is inadmissible in evidence and in 
that regard we call the Court’s attention to 53 Am. Jur. 88, 
which reads as follows: 

“A conscious attempt by counsel to get before a jury 
matter which he knows to be incompetent evidence 
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with a design and purpose of bringing such evidence 
to the attention of the jury and influencing them in 
his favor will constitute misconduct. Evidence which 
served only to prejudice the minds of the jury is prop¬ 
erly excluded. The erroneous admission of evidence 
which tends to arouse the passions of the jury, or which 
may result in a miscarriage of justice or the violation 
of a constitutional right, ordinarily will be held to be 
reversible error, particularly in criminal cases”. 

m. 

The Court below erred in denying defendant’s motions to 
withdraw a juror based on the prejudicial conduct of 
counsel for the plaintiff. 

Improper conduct of Counsel during the trial of a case 
is ground for reversal, Eslielnian v. Rawalt, 298 Ill. 192, 
131 NE 675. 16 A.L.R. 1311. This case involved criminal 
conversation and alienation of affections and the court 
held: 

“A judgment for damages large in proportion to what 
the case justified will be reversed, where counsel for 
the plaintiff, against objection of defendant’s counsel 
and warnings of the court, kept a running fusillade of 
interruptions, contradictions, cross talk, and side re¬ 
marks, showing disrespect for all rules and ethics in 
the practice of law”. 

The Appellate Court affirmed a judgment and a writ of 
certiorari was granted by the Illinois Supreme Court which 
reversed the verdict of both the lower court and the Appel¬ 
late Court. The attorney for Fulton County representing 
the plaintiff below attempted to testify and later withdrew 
as attorney of record so that he could testify. 

The Court held that it is not a proper practice for an 
attorney connected with a case to appear as a witness, 
and this witness continued to be active as an attorney in 
the case. 

In this case the intermediate Appellate Tribunal had 
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before it the fact that the plaintiff’s attorney made con¬ 
tinual side remarks, interruptions in examinations of wit¬ 
nesses conducted by the attorneys for the defendant, com¬ 
ments on the evidence, reassertions of facts that would be , 
true, epithets and side remarks, etc. 

The Appellate Court said that the trial Judge must have 
certainly been a personification of patience but that it 
would be unwarranted to reverse the judgment and penalize 
the plaintiff for the conduct of his Counsel, for which it 
did not appear he was in any wise responsible. 

The Supreme Court in regard to this point said as fol¬ 
lows: 

“We do not concur with the Appellate Court that the 
judgment for the complainant could not be reversed 
for the conduct of his counsel, or that he was not 
responsible for it. That would be to reverse every rule 
of law approved by the judgment of mankind as to the 
responsibility of a principal for acts of his agent or an 
employer for acts of his servant. The law holds the 
principal responsible for the acts and derelictions of 
his agent within the authority conferred, and the mas¬ 
ter for the conduct of his servant and injuries occa¬ 
sioned by him within the scope of his employment. A 
client is bound according to ordinary rules of agency, 
by acts of his attorney within the scope of the attor¬ 
ney’s authority, and to say that he is not responsible 
for misconduct of his attorney is to visit the evil con¬ 
sequences upon an unoffending party. Not only is that 
true but, if such a rule is adopted, the services of an 
attorney able to get unjust verdicts by unfair means 
or prevent just verdicts by like means, would be in 
very great demand, and his professional prospects 
greatly enhanced, to the public injury.’’ 

In the case at bar the comment made by counsel for the 
appellee asking “Mr. King aren’t you ashamed of your¬ 
self?” (App. 33) clearly was calculated to prejudice the 
rights of the appellant and to ridicule him in the eyes of the 
Jury. 



This rule is also laid down in the case of Gregory v. U.S. 
295 U.S. 78; 79 L. Ed. 1314 which states that making of 
statements of fact in the guise of a question is improper 
and cases should be reversed if that is done. Evidence of 
wealth of defendant in an action for assault where punitive 
damages are allowable, is improperly admitted. In this 
connection we invite the Court’s attention to the case of 
Givens v. Berkley 108, Kentucky 236; 16 A.L.R. 838, in 
which the court was considering the doctrine that in an 
action for assault, where punitive damages are allowable, 
the pecuniary circumstances of the defendant may be 
shown, and repudiated that doctrine stating: 

“If it be competent in such cases to admit evidence 
as to the wealth or ability of the defendant to pay it 
seems to us inevitable that proof should be admitted 
to show his poverty or inability to pay, and, indicental 
thereto, it vrould be proper to show what family has 
defendant entirely upon him for support. The tendency 
of this class of testimony would be to lead the jury 
to consider chiefly the pecuniary condition of the de¬ 
fendant, rather than the enormity or wantoness of the 
act for which punitive damages might be allowed. And 
if pecuniary condition of the defendant can be proven 
for the purpose of influencing the verdict of the jury, 
it "would seem that like evidence should be admitted as 
to the plaintiff. After careful consideration of this 
question, we are clearly of the opinion that no evidence 
as to the financial condition of either defendant or 
plaintiff should be admitted in any case in which puni¬ 
tive damages might be recovered. To the extent that 
the decisions hereinbefore referred to conflict with this 
opinion, the same are overruled.” 

This decision is followed in an action for assault in 
Beavers v. Bowen, 24 Kv. Law Ry. 882 70 N.W. 195. 
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IV. 

The Court below erred in permitting plaintiffs rebuttal 
witnesses to testify on matters which should have been 
taken up in this case in chief. 

In the case at bar all the testimony offered in rebuttal, 
consisting of witnesses Pease, Heintz, and Weisthal, was 
not used to rebut any affirmative fact raised by the defend¬ 
ant. For this reason, this testimony should have been offered 
by the plaintiff in his case in chief, and not allowed under 
the guise of rebuttal, which it clearly was not. The only 
possible purpose of putting in such testimony was so that 
the plaintiff should have the last evidence in before the case 
went to the jury and thus it was highly prejudicial to the 
defendant. This evidence was admitted over the objection 
of counsel for the defendant. The generally accepted rule 
stated in 20 Rm. Jur. 263 is: 

“Rebutting evidence is evidence in denial of some 
affirmative fact which the adverse party has attempted 
to prove. Such affirmative evidence should be limited to 
matters of rebuttal.” 

i 

V. 

The Court erred in not granting defendant’s motion for a 
new trial and also erred in not reducing the amount of 
the verdict, same being excessive. 

Even if we assume, for the sake of argument, that this is 
a proper case for punitive damages, where the compensatory 
damages are more than adequate to compensate the plaintiff 
for his injury, punitive damages should not be allowed to 
compensate the plaintiff and to punish the defendant. 

In this connection we invite the Court’s attention to 
Pendleton v. Moffet and Weston Railroad Co. 82 W. Va. 
20; 16 A.L.R. 761 which holds as follows: 

“Punitive damages should not be awarded in a case 
where the amount of compensatory damages is adequate 
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to punish the defendant, and in a case where such com¬ 
pensatory damages are not in the judgment of the jury 
adequate for the purpose of punishment only such 
additional amount should be awarded as taken together 
with the compensatory damages will be sufficient for 
that purpose.” 

(No 6 Syllabus) 

In any event, the actual compensatory damages awarded 
in the present case are unconscionably high, considering 
that there was no evidence adduced in behalf of the de¬ 
fendant to show proper compensation for the wrong re¬ 
ceived. The record is destitute of any actual outlay of 
money by the defendant, and thus, this matter of a possible 
award is left entirely to the speculation or conjecture of the 
jury. The facts show the measure of damages to be the loss 
of “about 12 days” from business and a net earning of 
approximately $7,000.00 a year. Of course, there was one 
visit to the Doctor, which cost some fee, and the advice 
given to him to return if further help were needed. There 
was no return and so it is difficult to see how the jury 
could possibly have considered a resulting or continuing 
condition which necessitate the very high amount awarded. 
It is our sincere belief, in view of the high punitive damage, 
likewise, awarded that the jury was just angry at the 
charge and allowed that feeling to sway them, which cer¬ 
tainly is prejudicial to defendant-appellant. In no 
event should the plaintiff be allowed to recover more than 
the actual damage suffered by him. W. B. Moses & Sous v. 
Lockwood , 54 App. D.O. 115, 119. 

CONCLUSION. 

"We respectfully submit that in view of the foregoing 
facts, authorities and arguments, that the Trial Court erred 
in ruling that the question of punitive damages might be 
considered by the jury; in admitting evidence which was 
prejudicial to the rights of the defendant; in not withdraw- 
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ing a juror and declaring a mistrial because of prejudicial 
statements by Counsel for plaintiff; in admitting evidence 
indicating “wealth” or financial condition of the defendant; 
that the judgment below was not in accordance with the 
evidence and the verdict of the jury was excessive; that the 
Court erred in admitting so-called “rebuttal evidence”, and 
that this Court on review should reverse the judgment be¬ 
low and remand to the Trial Court with appropriate instruc¬ 
tions as to the issues tendered. 

Respectfully submitted, 

Saul G. Lichtenberg 
Ira M. Lowe 
Attorneys for Appellant 

Of Counsel: 

Evan T. Davis 
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25 PROCEEDINGS 

By Mr. Owen: ' " . 

• • . • « • * * * • • 

Mr. Owen: If Your Honor please, Mr. Lichtenberg is try¬ 
ing to cover up what Mrs. King said. She is the wife 
of Mr. King and it seems to me if she is his wife, th$re is 
a certain amount of privity and I assume that Mr. 

26 Lichtenberg would have her here. 

The Court: That doesn’t make any difference, the 
witness has been told that he must not relate wh$t Mrs,. 
King said. 

Mr. Owen: Can you try to keep that in mind, Mr. Nixon? 
The Court: The motion is sustained and the jury will dis¬ 
regard the statement as to what Mrs. King said. 

28 Bv Mr. Owen: 

Q. At the time you picked it up from Mr. King’s super¬ 
market, did it have this Scotch tape on the bottom? A. It 
didn’t. 

Q. Sir? A. No. 

Mr. Lichtenberg: I object to the characterization of Mr. 
King’s business as a supermarket. What his business is 
has nothing to do with the business here, it is done for one 
purpose and I think it is prejudicial and I object to it, 

The Court: Overruled. 


*•#*•*•#*• 

30 Q. Was there any reason why it was necessary 
to have Mrs. King sign these leases? 

Mr. Lichtenberg: I object to that, that is a proposition 
of law and it is not up to the witness to testify. 

The Court: Sustained, a question of law. 


By Mr. Owen: 

Q. Were you desirous that Mrs. King sign this docu¬ 
ment? 

Mr. Lichtenberg: Object to that as being self-serving. 
The Court: He may answer. 

The Witness: Yes. 

Bv Mr. Owen: 

Q. Yes? 


*#•##•••#• 


42 Q. Now, where were you kicked, sir? 

Mr. Lichtenberg: I object to that, the Court please, 
that is very leading. 

The Court: Objection overruled. You may answer. 
The Witness: I was kicked in the right testicle. 

Bv Mr. Owen: 

* 

Q. Now, as a result of that blow, sir, tell me this—I 
assume Mr. King had shoes on? A. Oh, yes. 




44 Q. Now, what developed, sir? A. Well, I called 
my doctor then, Dr. Gillespie. 

Q. All right, sir, and what was your condition, say by 
nightfall? A. Well, I went to him, he didn’t come to see 
me. I got in a taxi and went over to see Dr. Gil- 
54 lespie and he told me to go home and use ice bags 
immediately and not get out of bed. 

Mr. Litchenberg: I move that be stricken, the Court 
please, what Dr. Gillespie told him is purely hearsay. 

The Court: Objection overruled. 
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By Mr. Owen: 


Q. Did you do that, sir! A. I did. 

Q. Now, can you tell us whether or not your testicle 
swelled? A. It did swell. 

Q. To what size? A. Oh, I would say the size of a base¬ 


ball. 

Q. And how long, sir, was it in that condition ? A. About 
five or six days it was in that condition. 

Q. Now, did you continue these applications during that 
period? A. I did for three days straight, for three days 
I continued that. 

Q. Do you have any children, Mr. Nixon? A. I have 
one. 

Q. Sir? A. I have one child. 

Q. Have you had any children since this incident occur¬ 
red ? A. No. 

46 Mr. Lichtenberg: Object, the Court please. 

The Court: The answer mav stand. 


• ###*####* 


48 Q. Now, can you tell us, sir, whether or not your 
injury has completely been relieved or whether or 
not you have any continuing injury or any harmful effects 
from this injury? 

Mr. Lichtenberg: Object, the Court please, I think the 
doctor should testify to that, not the individual. 

The Court: Objection overruled. 

The Witness: It hurt me quite a bit for six months after 
it occurred. 


By Mr. Owen: 

Q. Six months? A. Six months afterwards I would still 
get pain there. Now, here of late I just feel pain maybe 
once a month or so. 

Q. Yes, sir, what is that type of pain? 

• ••••••••* 
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49 Tell me whether or not this assault by Mr. King 
was provoked by an assault from yourself. 

Mr. Lichtenberg: Object, the Court please, it calls for a 
conclusion. The jury is to pass on that. 

The Court: He may answer. 

The Witness: No. 

• ••••••••• 

50 Q. That is the address you gave Mr. Owen, is 
that right? A. I don’t think so at that time. 

Q. How would Mr. Owen get this address if you hadn’t 
given it to him? A. I used to live there, that 

51 is my old address years ago. 

Q. I dodn’t get that answer. A. That was my 
old address years ago. 

Q. That was not your address in January of 1950, was 
it? A. That is right. 

Q. Then why did you give that address to Mr. Owen? 
A. I don’t know whether I gave it to him or not. 

Q. It is on the pleadings, is it not? A. It could be. 

Q. But you did not live there? A. No. 

Q. And that address is based on statements that you 
made to Mr. Owen, isn’t that correct? A. I wouldn’t say 
that. 

Q. You wouldn’t say that. Would you say, then, Mr. 
Owen put things in pleadings that you don’t tell him? 

Mr. Owen: I object to this, Your Honor. As I recall— 
no, I think I should take the stand, I think I got it from 
the telephone book. 

The Court: All right, I will sustain it this time. 

By Mr. Lichtenberg: 

Q. Does your address appear in the telephone book? A. 
It used to. 

Q. Does 1101 Euclid appear in the telephone book? 

52 A. No. 


o 


O 
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Q. Do you know when your South Carolina ad¬ 
dress was taken out of the phone book? A. It could be 
in there yet, I don’t know. 

Q. You mean you have never changed it? A. I had a 
business there for quite a while after I left there. 

* • • * • • * • • • 

56 Q. Because he required that two months’ rent, 
your deal was not going through, is that correct? 
A. He didn’t say it that way to me. 

Q. I am asking you. A. No. 

Q. If Mr. King could not transfer or write a new lease 
because he didn’t get the last two months’ rent, your deal 
fell through? 

Mr. Owen: Your Honor, that is an improper question 
for cross-examination. 

The Court: Sustained, the question will be what was 
said between them. 

Mr. Liclitenberg: It is what was said and what was done, 
if the Court please. 

* * « # # • # * # * 

i 

77 CECIL E. PEASE, 

86 A. And I could see Mr. Nixon was in pain and 
Mr. Walker— 

Q. Did Mr. Nixon fall to the floor? A. No, he didn’t 
actually fall to the floor, but he was— 

Mr. Liclitenberg: I make a motion to strike, he can 
see Mr. so-and-so is in pain, that is a conclusion, he couldn’t 
possibly see anything like that. 

Mr. Owen: Certainly a witness can testify whether a 
person appeared to be in pain, as well as he can whether 
he appeared to be intoxicated. 

The Court: Objection overruled. 
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89 DR M. B. FISCHER, 

90 Bv Mr. Owen: 

Q. Are you able to refresh your recollection, Doctor, 
from those records? A. Yes, I saw Mr. Nixon on 
January 25, 1950. 

Q. January 25? A. Yes, sir. 

Q. And does it indicate there about what time of day 
that would be, Doctor? A. That, I couldn’t tell you. 

Q. And are you able to tell us, sir, from your 

91 recollection or not, as to the complaints, the history, 
the diagnosis, treatment and prognosis? A. Mr. 

Nixon came in and complained that he had been struck in 
the region of the scrotum which was caused by a kick. 
Examination revealed a traumatic condition which in¬ 
volved the testicle, which we call traumatic epididymitis, 
e-p-i-d-i-d-v-m-i-t-i-s. 

Mr. Owen: I though we might ask if all the jurors are 
able to hear the Doctor. 

By Mr. Owen: 

Q. All right, Doctor. A. He was advised to wear a 
support, get off of his feet, use compresses; he did not 
return. 

Q. What type of compresses was that? A. Cold. 

Q. Cold compresses? A. Yes, sir. 

Q. What is the purpose of applying cold compresses? 
A. To reduce swelling. 

Q. Now, tell me whether or not in your experience, 
Doctor, you have seen injuries similar to this. A. Many 
of them. 

Q. Now, was there any evidence, Doctor, of pain? A. 
Quite. 

Q. Now, was that type of pain accompanying this 

92 injury? A. Usually it is referred to the lowest pole 
of the testicle where the epididymitis is, which is 
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the organ’s functioning part as far as reproduction is 
concerned. 

Q. Sir? A. Reproductive elements are concerned. 

Q. That was the portion involved here? A. Yes, sir. 

Q. Now, the pain originates there? A. Usually. 

Q. And does it stem from there to other parts? A. The 
testicle can become involved. 

Q. Yes, sir. Now, are you able to tell us what reason¬ 
able or probable, or consequences might arise from an in¬ 
jury of this nature? A. A good many of them— 

Mr. Litclienberg: Object to that, the Court please, it 
calls for an opinion. He has also examined the man, if 
he can’t tell from his injury, he can’t at this time explain 
his— 

Mr. Owen: That is what I mean, Your Honor. 

The Court: Objection overruled, you may answer: 

The Witness: May I go ahead? 

The Court: Yes, do you have the question in mind? 

The Witness: Yes, sir. 

The Court: All right. 

93 The Witness: Most of these injuries will resolve 
in a couple of weeks, some of them go on to a condi¬ 
tion wherein the organ involved becomes hard, hyper¬ 
trophied and there is damage to its function. 

Bv Mr. Owen: 

Q. Yes, sir, and are there other probable consequences? 
A. The only other consequence is disfunction, I don’t think 
that it would cause it. 

Q. Would that refer to sterility? A. Yes, sir. 

Q. Now, tell me, Doctor, if such pains continue to exist 
periodically, let’s say every few weeks, say, at this late 
date, would that indicate anything significant to you as 
a medical expert ? A. I would have to examine the part to 
be able to express an opinion on that. 
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Q. Now, tell me, Doctor, do you know a Dr. Gillespie 
of this city ? A. I don’t think I do. 

Q. Dr. Julian Mason Gillespie? A. No, sir. 

Q. Can you tell me, Doctor, whether such injuries would 
increase the probability of subsequent hernia or weak¬ 
ness of that nature? A. I don’t think it would refer to a 
hernia, no, sir. 

94 Mr. Owen: I don’t believe I have any further 
questions, may it please the Court. 

CROSS-EXAMINATION 
By Mr. Lichtenberg: 

Q. How many times did you see this patient? A. Once. 

Q. That was on the evening of January 25? A. I don’t 
know the time of day, but the 25th. 

Q. Did he tell you he contemplated filing suit against 
anyone? A. No, sir. 

Q. Did you suggest he come back to you for further 
treatment? A. I told him to report back if it didn’t get 
better, yes. 

Q. Did he report? A. No, sir. 

Q. You haven’t seen him from then until now, is that 
correct? A. That is correct. 

Q. Now, Doctor, you testified that the injury was the 
result of a kick. That is based on what the defendant 
told—the plaintiff told you? A. By the history given by 
the patient. 

Q. That could have been caused by anything under 

95 the sun, couldn’t it? 

Mr. Owen: That is rather a broad question, any¬ 
thing under the sun, does he mean any other type of 
traumatic blow? 

The Court: Sustained. 
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By Mr. Lichtenberg: 

Q. Could that have been caused by a man jumping up 
and striking himself on the corner of a desk? A. If he 
struck that part. 

Q. And it is highly possible he was injured by bumping 
into a desk, isn’t that correct—I will withdraw that. 

The injury, if he had been injured by bumping into a 
desk, would have been the same, would it not? A. If he 
struck that part, it could happen, yes. 

Q. Can you determine from just that one cursory exam¬ 
ination whether or not this man is sterile? A. No, sir. 

Q. It would take a series of tests, would it not ? A. Yes, 
sir. 

Q. And the probability that sterility—A. I can’t hear 
vou. 

Q. Aren’t there probabilities that sterility does not result 
from an injury to the testicle such as this kind? A. Well, 
you can’t tell one way or the other until you take 
tests. 

86 About one out of ten thousand, isn’t it? A. I 
wouldn’t say that many, no, sir. 

Q. How many would you say? A. I wouldn’t have any 
idea, I don’t know the percentage. 

Q. Would it be many or few? A. I don’t think it would 
be too many. 

Q. In other words, Doctor, the mere fact that a man has 
a testes injury does not usually result in sterility, does it ? 

Mr. Owen: W T hat type of injury, Your Honor? I think 
there are all types of injury, traumatic? 

By Mr. Lichtenberg: 

Q. Traumatic, of course. A. A traumatic injury can 
cause it, because it can destroy the tissue of the epididymi¬ 
tis. 

Q. Does it usually destroy the tissue? A. It depends 
on the severity of the injury. 
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Q. I believe you also testified that the probability of 
this injury resulting in a hernia was— A. I don’t think 
the hernia would be related, no, sir. 

Q. You couldn’t tell by test at this time whether there 
was any pain there, could you? A. I’d have to take the 
patient’s word for it. 

Q. In other words, that is the type of examination 

97 that the patient tells you he has pain. You have 
to assume that it is a fact, is that right? A. You 

could tell whether there is tenderness or swelling or hard¬ 
ening of the organ. 

Q. It is not possible that such an injury in January, 
1950, would still cause any discomfort ? A. It could. 

Q. But isn’t it highly improbable? A. No, sir. 

Q. You think it is probable? A. It is very probable. 

Q. What sort of discomfort would it cause? A. Well, 
the injury could be referred up through the structural 
cord, the spermatic cord, the vasa deferens, which is the 
tube carrying the prostratic fluid, and so forth. 

Mr. Owen: Your Honor, I don’t think he ought to inter¬ 
rupt the Doctor, he has a habit of interrupting. 

Mr. Lichtenberg: Frankly, I can’t hear him, I thought 
he was through. 

I didn’t mean to cut vou off, vou finish vour answer. 
The Witness: I don’t know how far I had gone. 

Mr. Owen: You had referred to the spermatic cord, 
Doctor. 

The Witness: It could affect the spermatic cord, there 
are nerves and blood vessels that run with these 

98 two structures: the onlv wav thev could be involved 

• * •> 

would be the inflammatory process caused by the 
injury would travel upward. Now, if you want to go fur¬ 
ther— 

By Mr. Lichtenberg: 

Q. My next question, Doctor, if a man did not have any 
medical attention since, we will say February, 1950, 
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wouldn’t that be indicative that he has no trouble there? 
A. I couldn’t answer that, no sir, I wouldn’t place a 
premise on an answer of that. 

Q. Your examination did not reval any of these things 
you said were possible, did it? A. It revealed a localized 
injury. 

Q. A completely localized trauma, was it? A. Yes. 
Mr. Lichtenberg: That is all, Doctor. 

Mr. Owen: Thank you very much, Dr. Fischer, we appre¬ 
ciate your interrupting your professional business. 

The Witness: Thank you. 

(Witness excused.) 

The Court: Call the witness, Mr. Pease, back. 

* • # • • • * • • # 


123 Q: Let me ask you, Mrs. Swinburne, whether or 
not you were in position at that time to recognize 

124 Mr. Nixon’s voice were vou to hear it. Had vou 

* w 

known him long enough to recognize his voice? 

Mr. Lichtenberg: Object to that as being leading, call¬ 
ing for a conclusion, and what not. 

The Court: Overruled, you may answer. 

The Witness: Yes, I think I would have, in fact I know 
I would have. 


By Mr. Owen: 

Q. And did you hear Mr. Nixon using curse words or 
vile language or calling Mr. King or anyone by vituperative 
phrases or bad language? A. No, I didn’t. But I only, 
most of the conversation that I heard had to take place 
as they were coming around to get on the elevator, other¬ 
wise all I heard was a great deal of shouting and confusion 
and much ado in the back office there, but at that time 
all I heard was Mr. King. 

Mr. Owen: We appreciate your telling us what you know, 
thank you very much. We have no further questions, Your 
Honor. 
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CROSS-EXAMINATION 
By Mr. Lichtenberg: 

Q. Mrs. Swinburne, that was the only thing you heard, 
he called him s. o. b., is that right? A. I remember there 
was quite a great deal of shouting, but I would not testify 
in anv definite words. 

125 Q. Some shouting inside the office, first? A. Yes. 
Q. The door was closed, I believe, was it not? 

128 WILLIAM KING, 

«*###•#••• 

Q. Mr. King, did you file an income tax return last week ? 
A. I did. 

129 Q. And how much income did you report? 

Mr. Lichtenberg: Object, the Court please, this is 
not a fishing expedition. 

The Court: Sustained. 

*#***•*••• 

150 (Thereupon, the witness resumed the stand.) 

Mr. Owen: I might say for the benefit of the jurors 

that any information which we show as to Mr. King’s 

monetary value or his resources has application only to 

the count of the complaint concerning the assault and 

not claiming slander. At the end of the trial, His Honor 

will instruct on the appropriate law as to when punitive 

damages or exemplary damages may be considered by the 

jury, so any information as to his wealth, the defendant’s 

v’ealth has reference onlv to the claim of assault and bat- 

•» 

tery, the count in the complaint of assault and battery. 

The Court: Yes, in view of that statement by counsel 
defendant’s objection is overruled; the witness will answer. 

#*• •••*••• 
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131 Q. How much , did you report in your income 
tax return, your gross income for— 

Mr. Lichtenberg: I object, if the Court please. 

The Court: Objection overruled. 

The Witness. About $8,100, I think. 

• •**••**•• 

Q. Did you have any income from any other source of 
business other than the grocery business? A. Yes. 

Mr. Lichtenberg: Objection, the Court please. 

The Court: Objection overruled. 

• • • * * • • • • • 

132 Q. Now, what real estate do you own, sir? 

Mr. Lichtenberg: Object to that, the Court please. 
The Court: Objection overruled. 

The Witness: That building on I Street. 

Bv Mr. Owen: 

Q. How many buildings is that? A. There are three 
adjoining buildings. 

Q. Three buildings on I Street? A. That is right. 

Q. And how long have you owned those ? A. Since 1944. 

• • • • * • *'• • • 

134 Q. Now, do you have any bank deposits in this 
city? 

Mr. Lichtenberg: Object, if the Court please, that is 
fishing. 

The Witness: No. 

Mr. Lichtenberg: Just a moment. 

The Court: Overruled. 

Mr. Lichtenberg: He might be entitled to the amount, 
but not what the accounts are. 

• ••••••••• 
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125 A. In Riverdale, Maryland. 

Q. What is that bank? 

Mr. Lichtenberg: Object, the Court please. 

The Court: Objection overruled. 

The Witness: Citizens Bank of Riverdale. 

By Mr. Owen: 

Q. How long have you had an account there, sir? A. 
Since 1946. 

Q. And what is the present balance in that account? 
Mr. Lichtenberg: Object, the Court please. 

The Court: Objection overruled. 

The Witness: I don’t know. 

By Mr. Owen: 

Q. Do you have any idea? A. I do not. 

Q. You don’t have any idea how much money you have in 
the bank ? A. That is correct. 

Q. Could it be as much as $100,000? 

Mr. Lichtenberg: I object to that, the Court please, and 
move the question be stricken. 

The Court: Objection overruled. 

By Mr. Owen: 

Q. Could it be as much as $100,000? A. Huh? 
136 The Court: What is the answer? Answer his 
question. 

The Witness: Will you repeat the question, please? 

Mr. Owen: I will withdraw that question. Your Honor. 

Bv Mr. Owen: 

Q. Where did you do your banking before 1946? 

Mr. Lichtenberg: Object to that, the Court please. 

The Court: Objection overruled. 


The Witness: The Bank of Commerce and Savings in 
Washington. 

Bv Mr. Owen: 

* 

Q. Do you have any accounts in the Bank of Commerce 
and Savings now? A. No, sir. 

Q. Do you handle any of your business in a trustee ac¬ 
count or any account other than in your own name? A. 
No. 

Q. Tell me, sir, have you bought any investment prop¬ 
erties, say, in the past two years and disposed of them? 

Mr. Lichtenberg: Object to that, the Court please. 

The Court: Objection overruled. 

The Witness: No, sir. 

By Mr. Owen: 

Q. Now, do I understand correctly that the only bank 
you have any money in is the Riverdale Citizens Bank? A. 

That is right. 

137 Q. Do you have any type of strongbox or safe in 

your place of business in the supermarket? 

Mr. Lichtenberg: Object to that, the Court please. 

The Court: Objection overruled. 

The Witness: No, sir. 

Bv Mr. Owen: 

Q. Do you have any type of strongbox or safe anywhere ? 
A. No, sir. ! 

Q. Do you ever keep any sums of money in excess of 
$100 on your person or in your house or in any place 
where you may keep money? A. Back and forth to the 
store until we make a deposit the following morning, it 
would be in excess of $100. 

Q. You don’t have any money anywhere except in the 
bank and the cash and carry that you use in the store, is 
that right? A. That is right. 
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Q. Now, do I understand the only property you own are 
these three buildings on I Street? A. Plus the one on 
New Hampshire Avenue. 

Q. Plus the one on New Hampshire, that is the only 
property you own? A. That is right. 

Q. You don’t own any in any other city? A. No, 
sir. 

138 Q. Now, have you in the past five years owned 
any other property? A. Yes, sir. 

Q. And where was that? A. In Maryland. 

Q. Whereabouts ? A. I own a lot on Carters Lane and 
Edmonston Road. 

Q. Did you own anything else besides that lot in the past 
five years? A. On that particular lot? 

Q. Anywhere in the United States. A. 7200 block Cen¬ 
tral Avenue in Seat Pleasant. 

Q. Anywhere else? A. Yes, sir, Baltimore Boulevard in 
University Park, Maryland. 

Q. Where else? A. That is all. 

Q. And you have, in the past five years, sold and dis¬ 
posed of these three properties? A. No, sir. 

Q. Do you still own them? A. I own two of them. 

Mr. Lichtenberg: I object to this line of questioning, the 
Court please, and make a motion to strike. 

The Court: Objection overruled. 

139 Mr. Lichtenberg: The motion to strike is denied, 
Your Honor? 

The Court: Yes, denied. 

Mr. Lichtenberg: Exception. 

By Mr. Owen: 

Q. How much would you say these three buildings on I 
Street are worth? 

Mr. Lichtenberg: Object to that, the Court please. 

The Court: Overruled. 
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The Witness: I couldn’t give a valuation because I am 
not a real estate expert. I can tell you what I paid for 
them. 


By Mr. Owen: 

Q. All right, what did you pay for them? A. $55,000. 
Q. Is that $55,000 for all three? A. That is right. 

Q. Would you sell them for $55,000 now? A. I would. 
Q. How much did you pay for New Hampshire Avenue? 
A. $44,000. 

Q. Would you take $44,000 for them now? A. I would. 
Q. The lots or lands or real estate to which you refer in 
Maryland at the fringes of the District, how much 

140 did you pay for those? A. Which one? 

Q. Anv one vou choose. 

Mr. Liclitenberg: I object to that line of questioning, if 
the Court please. 

The Court: Objection overruled. 

The Witness: $8,500 for Baltimore Boulevard in Univer¬ 
sity Park. 

Bv Mr. Owen: 

Q. Would you take $8,500 for that now? A. I would. 

Q. What? A. I would. $10,000 for the one on Central 
Avenue in Seat Pleasant. 

Q. And how about the other? A. That is all. 

Q. Now, is your bank account in the Citizens Bank in 
Riverdale jointly with your wife, sir? A. It is in under a 
trade name and jointly, yes, sir. 

Q. And that means that both you and she can withdraw 
from the bank? A. Yes, sir. 

Q. Now, what about this real estate, sir, is that held 
jointly with you and with your wife? A. Yes, sir. 

Q. Do you have any property, sir, of your own? A. 

141 No, sir. 
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Q. With which your wife is not connected? A. No, 
sir. 

Q. Have the properties which you have acquired in the 
past five years always been taken jointly with your wife? 
A. Yes, sir. 

Q. Is she more or less the business head of your opera¬ 
tion ? 

Mr. Liclitenberg: I object to that, the Court please. 

The Court: Sustained. 

Bv Mr. Owen: 

•> 

Q. Who handles the money? 

Mr. Lichtenberg: I object to that, the Court please. 

The Court: Sustained. 

By Mr. Owen: 

Q. Are you able at this time now, sir, to give us any idea 
how much you have deposited in the bank ? A. No, I don’t 
know. 

Q. Do you have a savings account in that bank, too? A. 
No, sir. 

Q. Just a checking account? A. That is right. 

Q. Do you have any safety deposit boxes anywhere or 
anything— 

Mr. Lichtenberg: Object as being repetitious. 

142 The Court: Overruled. 

The Witness: I do not. 

Bv Mr. Owen: 

Q. Could you give us an idea of whether there is more 
than $10 in your bank account? A. Oh, there should be 
be more than $10, yes. 

Q. Now, I believe you said, sir, that last year you only 
reported about $500 income from your real estate invest¬ 
ment, is that right? A. In the past year? 
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Q. Yes, sir. A. About that, yes. 

Q. As a matter of fact, you got over $500 every month 
from the I Street premises, didn’t you, sir? 

Mr. Lichtenberg: I object to that, the Court please. 

The Witness: (Shook his head.) 

The Court: Objection overruled. 

By Mr. Owen: 

Q. How much did you get each month from the I Street 
premises? A. Since the time it was abandoned, I gave a 
man a lease for $400 a month and it is $150 a month less 
than the other people were paying. 

Q. Then you were getting $400 a month from those 

143 properties, is that right? A. That is right. 

Q. How much were you getting from the New 
Hampshire Avenue property? A. $250. 

Q. And then your total income from your real estate 
endeavors during each month last year was approximately 
$050 is that fair value? A. Gross return. Is that what 
you mean, you mean gross return or net? 

Q. Yes, sir. A. Yes sir what? Gross or net? ■ 

Q. That is what I mean. A. I don’t understand. 

Q. Your gross return. A. That is right. 

Q. Now, would you have any other real estate income 
from any other real estate sources? A. Yes, I had a $40 
income for one month’s rental on an empty lot that a man 
put a soda stand on it for one month. 

Q. I see. Anything else? A. That is all. 

Q. Now, I believe that is approximately something in 
excess of $7,000 you received last year from vour real 
estate— 

144 Mr. Lichtenberg: Object to that, the Court please, 
argumentative and hasn’t any probative value. 

By Mr. Owen: 

Q. Is it true that you received something over $7,000 
from vour real estate investments last vear? A. Yes. 
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Q. And out of that you reported, you say, $500 income? 
A. Net income, yes. 

Mr. Owen: We don’t have any further questions, Your 
Honor. 

Thank you very much, Mr. King. 




153 The Court: Defendant’s motion directed to Count 
2 of the complaint, which charges assault and bat¬ 
tery, will be denied, that issue as to assault and battery 
will be presented to the jury. 




168 A. Well, when Mr. Nixon said he’d get up and 
throw me out the window, I told him he wouldn’t 
dare and with that, he made a lunge to come around the 
counter at me; and these three people that was sitting in 
between Mr. Nixon and I in the aisle where the desks were, 
they jumped up and they tried to hold him back and 
160 tried to hold me back and he was swinging his arms, 
and I tried to get away from him and I started elbow¬ 
ing; mv wav out because thev were around me. 

Q. Did you ever get close to Mr. Nixon? A. No, sir, 
there was always one or two people in between us. 

Q. Did you ever get around the desk where he was? A. 
I did not. 

Q. Did Mr. Nixon, when he jumped up, make a lunge for 
you? A. He did. 

Q. Do you know whether or not he hit the desk when 
lie made a lunge for you? A. I don’t know, I was just 
watching him. 

Q. Do you know how he attempted to get to you ? A. He 
tried to put his hands over these people that were between 
us. 

Q. Did he try to get around the desk or over the desk. 
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A. They were in between us and I don’t know, because these 
fellows were in between Mr. Nixon and L 
Q. You are sure you didn’t kick him? A. I am positive. 

• • • • • * * • « • 

175 CROSS-EXAMINATION 
By Mr. Owen: 

Q. Mr. King, do you have any children? A. I do, 

Q. How many? A. One. 

Q. How old? A. Twenty-one months’ old. 

Q. Now, this Dr. Horwitz, how long have you 

176 known Dr. Horwitz? A. Since 1945. 

Q. Yes, and have you gone to him on various ail¬ 
ments? A. He operated on me in 1945. 

Q. And what kind of an operation was that? A. A 
double hernia. 

Q. Hernia? A. That is right. 

Q. And how long were you laid up with a hernia? A. I 
was in the hospital for 13 days and at home for one month. 
Q. Was it very painful? A. It was. 

Mr. Lichtenberg: The Court please, I think that is kind 
of farfetched, I object to it: 

The Court: Objection overruled. 

• ••*•••••• 

193 Q. Well, you are smart enough to make several 
hundred thousand dollars a year ? A. Well, that was 
done with my back— 

Mr. Lichtenberg: He is not worth several hundred 
thousand dollars, Your Honor please, I move it be stricken. 
The Court: Sustained, it may go out. 

• • * • • • • • 

Q. Mr. King, were you angered in Mr. Nixon’s office at 
any time? A. Yes. 
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Q. When did you become angered in his office? A. When 
he called me a Jew son-of-a-bitch. 

Q. Before that, you were not angry, is that right? A. No, 
sir. 

Q. And when was it that he called—did he say Jewish 
or Jew? A. Jew son-of-a-bitch. 

Q. When was it in your discussions in conference with 
Mr. Nixon in his office that he referred to you as the Jew 
son-of-a-bitch? A. When I tore my wife’s signature off 
that document that vou have here in evidence. 

Q. And did you have a reason for tearing this document? 


#*#*###•*• 

195 Q. Yes. And tell me, sir, did you immediately 
start to leave his office after he called you that vile 

name and you tore this document? A. Man, I couldn’t 
get out of there fast enough. 

Q. And you were not assisted out by any of his asso¬ 
ciates as has been testified here, is that right? A. Oh, 1 
tried to get out of there as fast as I could on my own 
volition because I really wanted to get out of there, I was 
afraid. 

Q. Did you run backwards? A. I can’t run backwards, 
I moved backwards as fast as I possibly could, I wouldn’t 
say I was walking, I wouldn’t say I was running. 

Q. In between a walk and a run? A. As fast as I could 
possibly move. 

Q. As I understand it, you came down the center aisle 
backwards as fast as you could move? A. In fact, I 
bumped into something. 

Q. What did you bump into? A. I don’t know, but by 
God, I turned my head and didn’t see anything and kept 
on going. 

Q. I wonder if you could stand down and describe 

196 for us how you did that, sir? A. Why certainly, I 
came back this way and got to the wall and started 
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feeling for the door handle, got the door handle and pulled 
it to me and got out of the door like that, in fact, I was 
out of the door before they were. 

Q. Pulled the door handle to you and backed out, is 
that right? A. I didn’t bother pulling the door handle 
toward me, I pulled the door handle toward me to get 
out, after I got out I didn’t care about the door. 

Q. Did anyone go out in the hall with you? A. Yes, 
they all followed me into the hall. 

Q. What were they doing when they followed you into 
the hall ? A. I kept my distance from them and luckily the 
elevator had just come down. 

Q. Were they saying anything to you? A. I don’t 
remember, I wasn’t concerned about words at that time. 

Q. You don’t remember now whether they were saying 
anything as they came on out after you or not ? A. I don’t 
remember, I think somebody said, “We will fix you for this,” 

i 

and I think that was Mr. Nixon. 

Q. Then Mr. Nixon came out, too, is that right? A. He 
came out with the others, yes, sir. 

Q. How far down the hall did they go with you ? 

#**#*#•#•■* 

197 Q. You have been honest with me all the time, 
haven’t you, sir? A. I certainly have—pardon me, 
remember I am under oath, so I have to be honest. 

Q. Surely, surely. Do you still think that Mr. Nixon is 
a Catholic son-of-a-bitch ? 

Mr. Lichtenberg: I object to that. 

The Witness: No, I never thought so at the time, either. 
The Court: Sustained. 

Mr. Lichtenberg: When I object, keep quiet. 

By Mr. Owen: 

• • * * * * • • • . * 
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208 GLENN M. VICKREY, 

**•••••••• 

209 Q. Mr. Vickrey, is there anything unusual in put¬ 
ting a clause into a commercial lease where the last 

two months of the lease period are paid in advance and 
held in escrow? A. Nothing unusual whatsoever. 

Q. Would you say that is done often or otherwise? A. 
It is done often in cases where the owner feels that he 
needs that for some protection to him. We do it in our 
office in every instance when we feel that the tenant is not 
as experienced or as strong as we think he should be. 

#*•••••••• 


211 Q. Mr. Vickrey, I will show you Plaintiff’s Exhibit 
No. 1 and indicate to you that the monthly rental was 
stipulated as $554.59. Now if you were requiring such 
security as you have suggested, how much would you re¬ 
quire in advance? 

212 Mr. Lichtenberg: Object, the Court please, that 
is beyond the scope of our direct. 

The Court: Objection overruled, you may answer. 

The Witness: May I ask a question? 

213 MRS. ROSE KING, 

*#••##*««• 

215 me to read it because I don’t know those things. I 
just put my signature on there knowing full well 
that my husband would read the thing through be- 

216 fore he signed it and if anything was wrong, why, 
they would correct it at the office and then I called 

my husband at the doctor’s office told him what I had 
done and asked him to go down to Mr. Nixon’s office to 
take care of the deal. 



Q. What was your understanding of the instrument, Mrs. 
King? A. Well, in talking it over to Mr. King, I under¬ 
stood— 

Q. No, did you get any information from Mr. Nixon 

concerning it? A. No, he just asked me to sign it. 

Q. What was your understanding about the transaction ? 

A. That this party was to take over the balance of the 

lease that Mr. Weisthal had been holding. Mr. Weisthal 

had gotten a heart attack and I asked Mr. King to allow 

him, it was my idea, to allow Mr. Weisthal to be released 

from his lease because the man was a sick man and didn’t 

know how to run that business and he kept calling me and 

telling me how sick he was and that it was hurting him. 

Q. Was it your understanding that there was to be a 

new five-vear lease? A. Definitelv not. 

•- *■ 

Q. Was it your understanding that there was to be a 
five-year lease and Mr. and Mrs. Weisthal would be parties 
to it? A. No sir, there was no new lease to be given 
217 out because this is something Mr. King and I have 
been discussing, that eventually at the expiration of 
that lease, we expected to take the thing over ourselves. 
We didn’t want to release it at any other time, the expira¬ 
tion of the lease, I mean that is some plans that we had in 
mind ourselves. 

Q. Now, when did you first see the Plaintiff’s Exhibit 
No. 1, was that the morning that you discussed? A. The 
morning, yes, sir. 

Q. Was that ever left at the store for two or three days? 
A. No, sir. 

Q. You are sure? A. Positive, he took it out and gave 
it to me. ? 

«••••«*•• • 

221 Q. Do you know, Mrs. King, whether or not your 
husband kicked Mr. Nixon in Mr. Nixon’s office later 
on the day now in question? A. No, I wasn’t there. 


A 


\ 
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Mr. Liclitenberg: She wasn’t there, I object to it. 

The Witness: How w T ould I know"? 

The Court: Objection overruled, you may answer. 

Bv Mr. Owen: 

Q. Do you know whether your husband ever kicked Mr. 
Nixon? A. No, I don’t. 

Mr. Owen: No further questions, Your Honor. 

##*##«#•#• 

222 Mr. Liclitenberg: May she be excused, if the Court 
please ? 

The Court: Yes. 

Mr. Owen: Certainly, we don’t want the grocery business 
to go broke. 

Mrs. King: That’s not funny. 

The Court: You may be excused. 

#####*#••• 

227 ALBERT WEISTHAL, 

*###♦##«*• 

229 Q. Mr. Weisthal, did the transaction from you 
to Mr. Heintz ever go through? A. It went through, 

230 she already signed, Mrs. King already signed, trans¬ 
ferring the lease to somebody else and he was down¬ 
town, she told me that. Of course, I went over to the store 
and when Mr. King came over to the place there, I wasn’t, 
I can’t tell, but he didn’t sign but he tore the lease, that 
is what I heard and the kick of whatever, I wasn’t there, 
I can’t tell. 

Q. Did there come a later time when you did sell the 
lease, sell the business and transfer the lease to someone? 

Mr. Lichtenberg: All this testimony appears to be purely 
hearsay, I move it be stricken. The information he got 
could only come through some third party. 
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The Court: He may answer. 

Mr. Lichtenberg: It isn’t a question of answering, the 
Court please, I am making a motion to strike on the ground 
what he just testified to was purely hearsay. 

Mr. Owen: I’d like to ask the attorney for the defendant 
what he wants stricken. 

The Court: The answer may go out, the last answer, and 
start again. 

• * * # • * « # * # 

231 A. This lease he did not transfer because he tore 
it the second time. 

Q. All right, was there a later time? A. Yes, sir. 

Q. All right, tell us about that. A. Another agent sell 
the business for me. 

Q. Another real estate agent? A. Another real estate 
agent. 

Q. Was that Mr. Nixon’s office? A. No, not Mr. Nixon. 

Q. All right, sir — A. And gave me $2,000 less for the 
business than that other one, but I figure all right, let it 
go. And after everything was ready, Mr. King said he 
wants to have $2500. 

Q. For what? A. For transferring the lease. 

Mr. Lichtenberg: I move that be stricken, the Court 
please, it has nothing to do with the transaction here. 

The Witness: Its got a lot to do with it, it shortened 
my life and everything. 

Mr. Lichtenberg: I object, the Court please. 

The Court: It may go out. 

Mr. Lichtenberg: May the jury be instructed to disregard 
it? 

The Court: Yes, the jury will disregard it. 

By Mr. Owen: 

Q. Are you in the rooming house business now? A. No, 
I cannot be in the rooming house. 
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233 A. I did. 

Q. How much property did you have in 1950? A. 
Only one house for myself to live in. 

Q. How much did you own in 1947? A. I didn’t have 
no property never. 

Mr. Owen: Your Honor, I don’t understand the purpose 
of this inquiry. 

The Court: Objection sustained. 

Mr. Lichtenberg: He said the defendant would transfer 
the property if the person was fit. I want to show by this 
witness that he was fit and Mr. Heintz was not, and as 
much as they raised the point, I have a right to go into it. 
Mr. Owen: You admit Mr. Weisthal is financially stable? 
Mr. Lichtenberg: No, I want to find out. 

The Court: I have sustained the objection. 

Mr. Lichtenberg: Exception, please. 

**#••••••• 

234 Q. You weren’t agreeing to become obligated for 
another five years, did you? A. Well, he said he will 

give me all the time from the beginning I start to the last, 
and he was agreeable to make it until he come out to Mr. 
Nixon’s office, then he started to kick. 

236 Q. The man with the mortgage? A. Yes—let him 
tell you. 

Q. Wasn’t the matter straightened out? A. I am not 
mad, ask him. 

Mr. Lichtenberg: I ask that be stricken. 

The Witness: It shortened my life. 

By Mr. Lichtenberg: 

Q. Wasn’t that straightened out? A. He went behind my 
back and went to the insurance man and I could have put him 
in jail at that time and put down the other man. 
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Q. Did you ever suffer any loss ? A. He is not supposed 
to go behind my back and put on my insurance policy, I 
am not supposed to take in anybody on my insurance policy 
but the man says he come and says it is my property, I am 
going to take it away. 

Q. How much did you pay? 

The Court: Mr. Weisthal, sit back and be quiet. You have 
got a bad heart, don’t get excited. 

The Witness: O.K., I am not supposed to get excited. 

• •••••**•• 

239 A. Well, they tell me he is a fine man. He was in 
the Army, I guess. They tell me he is a fine man but 
he didn’t have the full amount, he didn’t have more than 
$2,000. First he will say he will do it and then he objected. 

• * * * * • • • • • • 

241 Mr. Lichtenberg: This witness, if the Court please, 
reiterated he was a truthful witness, and so forth. 

The Court: You have the court file, let Mr. Owen see it, 
maybe that will answer his question. 

Mr. Lichtenberg: He asked me a specific date; it was after 
this transaction with Mr. Nixon. 

Mr. Owen: I object to this, it is much after and has noth¬ 
ing to do with anything involved in this case. 

242 The Court: Sustained. 

Mr. Lichtenberg: I am now probing this man’s 
veracity, the Court please, and I think my line of question¬ 
ing on a court document of which he is a party is proper. 
The Court: I have sustained an objection. 

Mr. Lichtenberg: Yes, sir, might I have an exception? 

243 Q. Didn’t he ask you this morning, “How’s your 
health?” A. Yes, and she was in the hall and was 

swearing me, I don’t know what— 
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Q. What? A. After I paid her thousands and thousands 
of dollars. 

Q. "What did she say to you? You are making insinua¬ 
tions, tell us what was said. A. She tell me I am the worst 
one in the world and she showed me what she is going to do 
about it when I go to court. And there is another woman, 
she heard that, you could find out. What they want of me 
anyway, after they took my money, they took my life, what 
they want to get? 

Q. Wait a minute, he took your life? He sold you a busi¬ 
ness, didn’t he? A. Sold me a business. 

Q. You made money, didn’t you? A. You should buy this 
business. 

Q. Why did you buy it? A. They sold me a business. 


• ••••••••• 


253 REDIRECT EXAMINATION 

Bv Mr. Owen: 

Q. Mr. Weisthal, how old are you? A. Sixty-five. 

Q. Now, tell me, Mr. Weisthal, can you remember back 
when you first took over this business and took a lease from 
Mr. King? A. Yes. 

Q. Do you know whether or not he required you to pay 
the last two months— 

Mr. Lichtenberg: Object as being beyond the scope of 
the cross. 

The Court: He may answer. 


Bv Mr. Owen: 

Q. Do you know whether he required you to pay the last 
two months of the rent under that lease in advance, in addi¬ 
tion to the down payment that you gave him? A. No. 

• ••••••••• 
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254 Mr. Lichtenberg: The jury should be excused and 
Your Honor should have an interrogation of both 
parties privately. 

The Court: You brought it out. 

Mr. Lichtenberg: Yes, sir, Your Honor, but— 

The Court: Objection overruled. 

Mr. Lichtenberg: Exception, please. 

• ••••*•*•• 

256 Mr. Lichtenberg: I ask that this witness be not 
excused at this time, the Court please, but held here. 
Mr. Owen: I’d like him to stay in the safekeeping of the 
courtroom until I get through, Your Honor. 

Mr. Lichtenberg: He will be safe any place in the court 
house but I don’t want him to be excused. 

• ••#•****• 

CECIL E. PEASE, 

• ***•#*#•* 

259 By Mr. Owen: 

Q. No, on this particular morning involved, was 
the door open or closed? 

Mr. Lichtenberg: Object, covered on direct—should have 
been covered on direct testimony. 

The Court: Overruled. 

Mr. Lichtenberg: Exception. 

By Mr. Owen: 

Q. Did you hear Mr. Nixon threaten to throw Mr. King 
out of the window? A. I did not. 

Mr. Lichtenberg: Object to that. 

The Court: Objection overruled, you may answer. 

The Witness: I did not. 

• **•*•**•• 



ROBERT A. HEINTZ, 

• •••••*••• 

260 Mr. Lichtenberg: Improper rebuttal, the Court 
please. 

The Court: Objection overruled. 

The Witness: I was buving a business held bv Mr. Weis- 
thal and it was up to Mr. King to transfer the lease, so we 
were seeking his signature on that lease. 

261 Q. Tell me whether or not, sir, you had been in the 
Service. A. That is right. 

Mr. Lichtenberg: Object, the Court please, that is not 
proper rebuttal. The man was available in the case in chief. 
The Court: The answer may stand. 

• ••••••••• 

262 Q. Are you sure of that, sir? A. Positive, I was 
ignored. 

Q. Now, what was Mr. King’s condition when he came 
into the office? A. You mean physically or mental? 

Mr. Lichtenberg: Object, the Court please, this 

263 should have been his case in chief. 

Mr. Owen: I withdraw the question, Your Honor. 

By Mr. Owen: 

Q. Did you, Mr. Heintz, tell me whether or not you saw 
Mr. King running backwards with his hands behind his back 
and fumbling for a door knob and finally finding it, opening 
it and leaving Mr. Nixon’s office? A. No. 

• ••••••••• 

264 A. At the time I was; now, I am glad. 

Q. Turned out to be a favor to you, didn’t it? A. 

Yes. 
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Q. You have no ill feeling against Mr. King? A. No, he 
didn’t attack me. 

Q. But you do have a friendly feeling for Mr. Nixon? 
A. Yes, I have known him quite a while, now. 

Mr. Lichtenberg: That is all, no questions. 

• ••••••••• 

265 WILLIAM KING, 

• • * • • • • • • * 

267 CROSS-EXAMINATION 

■ 

By Mr. Owen: 

Q. Mr. King, aren’t you ashamed of yourself? 

Mr. Lichtenberg: I object to that. 

The Court: Sustained. 

Mr. Lichtenberg: I object and I ask for the withdrawal 
of a juror. 

• • • * • • * • 

268 Mr. Lichtenberg: The last remark, the Court 
please, “Mr. King, aren’t you ashamed of yourself,” 

I think is so prejudicial the jury can’t possibly give us a 
fair decision. I renew my motion. 

The Court: I told them to disregard it, and I think they 
will. 

Mr. Lichtenberg: Also I’d like to make a motion for judg¬ 
ment for the defendant on the second count. 

The Court: Motion overruled. 

Mr. Lichtenberg: Exception, please. 

Mr. Owen: 

• • • • • • • • * * 
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270 What kind of a man is this Mr. King? How does 
he make his money? Going around kicking people in 
the place he kicked Mr. Nixon? What kind of a man is 
that? True, he has accumulated gross wealth, great wealth, 
but will it do him any good? How has he accumulated it? 

272 go over especially the evidence that was presented 
this morning which came as a great surprise, I think 
that you will see that maybe my request for a second figure 
was lower than it should have been, and I hope that it is 
not very long that you ladies and gentlemen are in the jury 
room before His Honor, Mr. King and the world will know 
that this type of thing is not condoned in our community. 

#•#•«••••• 

283 The Court: While we are here, did anvbodv testifv 
to the charges of the doctors? 

Mr. Lichtenberg: No, sir. 

The Court: I don’t think so. 

Mr. Owen: There may not have been any definite figure 
stated; we 'won’t rely on it. 


2S8 Mr. Lichtenberg: I -wonder if we should have an 
instruction if the jury finds he was injured by acci¬ 
dent by the general melee and not by any willfulness, they 
should find for the defendant. 

Mr. Owen: There is no evidence to substantiate 
289 such an instruction as that. 

The Court: No, you just say you didn’t do it, that 
is all that is in the case. 

Mr. Lichtenberg: Might I also have the instruction, then, 
that preponderance of the evidence does not mean numbers 
of witnesses? 
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The Court: Yes, I will give that. 

Mr. Lichtenberg: Might I renew all motions for purposes 
of the record? 

The Court: Yes, and they are overruled. 

• • m • • * * * * # 

290 AFTERNOON SESSION 

(The jury returned with their verdict at 3:15 o’clock 
p.m.) 

Deputy Court Clerk: Mr. Foreman, has the jury agreed 
upon its verdict? 

The Foreman: We have. 

Deputy Court Clerk: Do you find for the plaintiff or for 
the defendant? 

The Foreman: We find for the plaintiff. 

Deputy Court Clerk: As to compensatory damages, in 
what amount ? 

The Foreman: $7,500. 

Deputy Court Clerk: As to exemplary damages, in what 
amount ? 

The Foreman: $1500—$1,500. 

Deputy Court Clerk: Members of the jury, your foreman 
says that your verdict in this case is for the plaintiff as to 
compensatory damages in the sum of— 

The Court: Wait just a minute. Compensatory, that 
means for the actual damages. 

The Foreman: Yes, sir. 

The Court: All right. 
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292 Filed Mar. 20, 1950. Harry M. Hull, Clerk, 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

EUGENE P. NIXON, 

332 S. Carolina Ave., S. E. Washington, D. C. 

Plaintiff, 


vs. 

WILLIAM KING, 

2509 Arundel Road, Mt. Rainer. Maryland, 

Defendant. 

Civil Action No. 1286-50. 

COMPLAINT FOR DAMAGES 

As a preface to his claims against the above defendant, 
Eugene P. Nixon informs the Court: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2. That he believes the defendant to be a citizen and 
resident of the State of Maryland. 

3. That the damages herein complained of and demanded 
from the defendant, William King, exceed in amount the 
sum of $3,000. 

COUNT I—SLANDER 

4. On or about January 25, 1950, in the business offices 
of the plaintiff as 1025 Vermont Ave., N. W., in the City of 
Washington, D. C., the defendant, William King, did state 
of and regarding this plaintiff that he was a “shyster real 
estate broker” and that he had defrauded a certain Mr. 
Weisthal in a recent real estate transaction and that this 
plaintiff was not worthy of a license to engage in the real 
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estate business. The defendant then and there in- 
293 tended to injure the plaintiff and to maliciously hold 
him up to ridicule and scorn before his business 
associates who were then and there present. These slander¬ 
ous remarks were accompanied by vile, vituperative epi¬ 
thets and curse words. 

5. As a result the plaintiff was humiliated, degraded and 
his professional reputation injured. 

WHEREFORE plaintiff demands judgment against the 
defendant in the sum of ten thousand dollars, with interest 
and costs. 

COUNT I—ASSAULT AND BATTERY 

6. At the time and place mentioned in paragraph 4 of 
this complaint, the defendant did commit an unauthorized 
and unapproved trespass upon the person of your complain¬ 
ant, vi et armis, in the manner of a kick with the fodt of 
the defendant to the body of plaintiff. 

7. As a result, plaintiff was injured and suffered great 
pain of body and mind, was hindered in the operation of 
his business, and was thereby put to certain expenditures 
for medical attention. 

WHEREFORE plaintiff demands judgment against the 
defendant in the sum of ten thousand dollars, with interest 
and costs. 

(s) William E. Owen, National Press Building, 
Counsel for Plaintiff. 

Plaintiff demands trial by Jury. 

(s) William E. Owen. 
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294 Filed Aug. 11, 1950. Harry M. Hull, Clerk. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Eugene P. Nixon, Plaintiff, 
vs. 

William King, 0201 Balto. Ave., Riverdale, Md., 

Defendant. 


C. A. No. 1286-50. 

ANSWER OF WILLIAM KING 

Comes now the defendant, William King, by his attorney, 
Saul G. Liehtenberg, and for answer to the complaint filed 
herein states as follows: 

1. That he admits the allegations contained in para¬ 
graphs 1 and 2 of the plaintiff’s complaint. 

2. That he denies the allegations contained in para¬ 
graph 3 of plaintiff’s complaint. 

3. FIRST DEFENSE, defendant states that the com¬ 
plaint does not allege a cause of action which in law or in 
fact would entitle the plaintiff to recovery. 

4. SECOND DEFENSE, that the damages claimed are 
less than Three Thousand ($3,000.00) Dollars, and, there¬ 
fore, this Court does not have jurisdiction. 

5. THIRD DEFENSE, that he denies the allegations 
contained in paragraph 4 of plaintiff’s complaint; that he 
slandered the plaintiff in any way. 

(5. FOURTH DEFENSE, that if the matters stated in 
the plaintiff’s complaint in paragraph 4 were done, the 
remarks were true, but defendant denies that they were 




39 


said with any intent to injure the plaintiff or to hold him 
up to ridicule and scorn. 

7. Defendant denies that the plaintiff was humiliated 
or degraded or that his professional reputation was in¬ 
jured. 

295 8. FIFTH DEFENSE, defendant denies that he 

committed an unauthorized and unprovoked trespass 
upon the person of the complainant; and further denies 
specifically the allegations contained in paragraph 6. 

9. Defendant denies that the plaintiff was injured or 
suffered great pain of body and mind; that was hindering 
the operation of his business; or that he was put to cer¬ 
tain expenditures for medical attention. 

WHEREFORE, plaintiff demands the above-entitled 
cause be dismissed. 

(s) Saul G. Lichtenberg, Attorney for Defendant, 
National Press Building, Washington, D. 0. 

This is to certify that a copy of the above Answer of 
William King, was served on the office of William E. Owen, 
Esq., attorney for plaintiff, at his office National Press 
Building, Washington, D. 0., on the 11th day of August, 
1950, by mailing a copy thereof to his office first-class post¬ 
age prepaid. 

(s) Saul G. Lichtenberg, Attorney for Defendant, 
National Press Building, Washington, D. C. 
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296 Filed Jan. 30, 1952. Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

EUGENE P. NIXON, Plaintiff 


vs. 

WILLIAM KING, Defendant 
Civil Action No. 1286-50 

AMENDMENT TO COMPLAINT 

Comes now the Plaintiff and amends his Complaint in the 
above entitled cause as follows: 

The concluding: paragraph of the First Count is amended 
to read: 

Wherefore, plaintiff demands judgment against the De¬ 
fendant in the sum of $10,000.00, by way of compensatory 
damages, and, $10,000.00, by way of punitive damages, mak¬ 
ing a total of $20,000.00 damages plus costs. 

The concluding paragraph of the Second Count is 
amended to i*ead: 

Wherefore, plaintiff demands judgment against the De¬ 
fendant in the sum of $10,000.00, by way of compensatory 
damages, and, $10,000.00, by way of punitive damages, mak¬ 
ing a total of $20,000.00 damages plus costs. 

(s) William E. Owen, 900 F Street, N.W., Washing¬ 
ton, D. C., Attorney for Plaintiff. 

This is to certify that a copy of this Amendment to Com¬ 
plaint has been mailed to Saul Lichtenberg, Attorney for 
Defendant, on this 30th day of January, 1952. 

(s) William E. Owen. 
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297 Filed Feb. 4, 1952. Harry M. Hull, Clerk 

• •*••**** • 

ANSWER TO AMENDMENT TO COMPLAINT 

The answer heretofore filed in the above-entitled cause 
is adopted by defendant as his answer to the amendment to 
complaint and specifically denies any liability as to both 
counts. 

(s) Saul G. Lichtenberg, Attorney for Defendant, 
National Press Building, Washington, D. C. 

This is to certify that a copy of Answer to Amendment to 
Complaint has been mailed to William E. Owen, Esq., Wash¬ 
ington, Loan and Trust Building, Washington, D. C., on the 
2nd day of February, 1952. 

(s) Saul G. Lichtenberg, Attorney for Defendant. 

298 Filed March 24,1952. Harry M. Hull, Clerk 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 20th day 
of March, 1952, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Lillian 0. C. Gunn, Clara B. Davis, Mary R. Henley, 
Albert F. Poynton, Doris M. Davidson, Bernard L. 
Barnes, Roland G. White, Dorothy G. Hillig, Helen M. 
Bell, Marguerite C. Donato, Emma L. Lewis, Ruth J. 
Saunders, 

who, after having been duly sworn to well and truly try 
the issues between Eugene P. Nixon, plaintiff, and William 
King, defendant, and after this cause is heard and given to 
the jury in charge, they upon their oath say this 24th day of 
March, 1952, that they find the issues aforesaid in favor of 
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the plaintiff on count two and that the money payable to 
him by the defendant by reason of the premises is the sum 
of Seven Thousand Five Hundred Dollars ($7,500.00) as 
compensatory damages and the sum of One Thousand Five 
Hundred Dollars ($1,500.00) as exemplary damages; and 
thev further sav that thev find the issues aforesaid in favor 

» W V 

of the defendant on count one bv direction of the Court. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of nine thousand dollars ($9,- 
000.00) together with costs. 

As to count one, it is adjudged that said plaintiff take 
nothing by this action, and that said defendant go hence 
without day, and be for nothing held. 

Harry M. Hull, Clerk, by (s) Anne W. Lvddane, Dep¬ 
uty Clerk. 

By direction of Judge F. Dickinson Letts. 

299 Filed April 1, 1952. Harry M. Hull, Clerk 

MOTION FOR NEW TRIAL AND/OR REDUCTION OF 
VERDICT AND JUDGMENT 

Comes now the defendant, by his attorney and respect¬ 
fully moves the Honorable Court for a new trial in the 
above-entitled cause, and/or reduction of verdict and judg¬ 
ment for the following reasons: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the 
evidence. 

3. That the verdict for compensatory damages was ex¬ 
cessive. 

4. That the conduct of counsel for the plaintiff was preju¬ 
dicial. 
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5. That the Court erred in denying defendant’s motion 
for withdrawal of a juror at the conclusion of the testi¬ 
mony of William King, because of the prejudicial question 
and attitude of counsel for the plaintiff. 

6. That the Court erred in permitting the testimony of 
the witness, Weisthal, whose testimony should have been in 
plaintiff’s case in chief and was not proper rebuttal and, 
therefore, was improperly received. 

7. That the Court erred in permitting the testimony of 
the witness, Robert A. Heintz, whose testimony should have 
been in plaintiff’s case in chief and was not proper re¬ 
buttal and, therefore, was improperly received. 

8. That the Court erred in denying defendant’s motion 

to dismiss count 2 of the complaint. 

300 9. And for such other and further reason that mav 

be argued at the hearing of this motion. 

(s) Saul G. Lichtenberg, Attorney for Defendant, 
National Press Building, Washington, D. C. 

This is to certify that a copy of the above motion was 
mailed to Wm. Owen, Esq., Attorney for Plaintiff, Wash¬ 
ington Loan & Trust Building, 900 F Street, N. W., first 
class postage prepaid this 1st day of April 1952. 

(s) Saul G. Lichtenberg, Attorney for Defendant. 

301 Filed June 25, 1952. Harry M. Hull, Gerk. 


• m * m m • • • • • 

ORDER 

Upon consideration of the Motion for New Trial and/or 
Reduction of Verdict and Judgment and argument of coun¬ 
sel in open Court, it is by the Court this 25th day of June, 
1952: 


44 


ORDERED That the Motion for New Trial and/or Reduc¬ 
tion of Verdict and Judgment is hereby overruled. 

(s) F. Dickinson Letts, Judge. 

This is to certify that a copy of the above order was 
mailed to Saul G. Lichtenberg, Esq., Attorney for Defend- 
and, National Press Building, Washington, D. C., on this 
5th day of June, 1952. 

(s) William E. Owen. 

302 Filed July 23, 1952. Harry M. Hull, Clerk. 

• *•**••••• 


NOTICE OF APPEAL 

Notice is hereby given this 23d day of July, 1952, that 
William King hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 25th day of June, 1952, in 
favor of Eugene P. Nixon against said William King. 

(s) Saul G. Lichtenberg, Attorney for Defendant, 

William King, National Press Building. 

Copy is to be mailed to William E. Owen, Esq., 900 F St., 
N. W. 

303 Filed Aug. 18, 1952. Harry M. Hull, Clerk. 


DESIGNATION OF RECORD 

The Clerk of the Court will please make the record for 
the .tmited .States Circuit Court of Appeals for the Dis¬ 
trict of Columbia Circuit, consisting of the following: 

1. The Complaint. 

2. The Amended Complaint. 
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3. Answer to Complaint. 

4. Docket Entries. 

5. Verdict and Judgment. 

6. Motion for a New Trial. 

7. Order overruling Motion for a New Trial. 

8. Notice of Appeal. . 

9. Transcript of Testimony. 

10. This Designation of Record. 

(s) Saul G. Lichtenberg, Attorney for Defendant, 
National Press Building, Washington, D*. C. 

This is to certify that a copy of the aforegoing designa¬ 
tion of record was served upon William E. Owen, Esq., 
attorney for Plaintiff, by mailing a copy hereof to his office, 
Washington Loan and Trust Building, 900-F-Street, N. W., 
Washington, D. C., this 18th day of August, 1952, first class 
postage prepaid. 

(s) Saul Lichtenberg, Attorney for Defendant. 
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QUESTIONS PRESENTED 

1. Was it appropriate for the trial judge to allow the 
jury to consider the question of punitive damages, under 
instructions as given, in this case ? 

2. Did the Court conduct the trial in a fair and impartial 
manner? 

3. Did the trial judge abuse his discretion in refusing to 
grant a mis-trial as a result of a question put by appellee’s 
counsel? 

4. Was improper rebuttal testimony permitted and if 
so, was it of such a prejudicial nature as to require a new 
trial? 

5. Did the trial judge act in good faith in refusing to 
disturb the verdict of the jury as to amount of the verdict? 
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COUNTER-STATEMENT OF CASE 

Although written in a partial tenor and containing cer¬ 
tain mis-statements as to minor points, the appellee will 
accept the Statement of the Case as contained in appellant’s 
brief. This is done in the interests of expediency and since 
the matters concerned and questions presented on this ap¬ 
peal are of a clear, simple nature. 

SUMMARY OF ARGUMENT 

1. Punitive damages may be awarded by a properly in¬ 
structed jury in the case of a malicious assault and battery. 
If the law in this jurisdiction was ever to the contrary, 
it is not so now. 

2. See Argument. 

3. See Argument. 

4. See Argument. 

5. A United States Circuit Court of Appeals is without 
power to determine on appeal whether verdicts granted or 
approved by the trial court are excessive. 



ARGUMENT 

I 


Though the source of the punitive damage theory 
probably stems from the civil law and early admiralty de¬ 
cisions, it has been a part of the common law for many 
years. In the case at bar, the appellant has raised the 
inquiry as to whether it has application in a situation where 
the complained of assault or other tortious act gives rise 
to both a private, civil redress as well as public, criminal 
prosecution. 

There is no question but what a few jurisdictions have 
made such an inroad, on the ground that it is illogical, un¬ 
just, or unconstitutional to award penal damages in a civil 
action for an act for which the State has provided a punish¬ 
ment through a criminal proceeding. 

But the majority rule and weight of authority, and 
settled rule in most jurisdictions, is that the recovery of 
exemplary or punitive damages for an assault and battery 
or other illegal act is not precluded merely because the same 
may be or has been prosecuted criminally. For an assembly 
of cases reference may be made to 4 Am. Jur. 220 and 15 
Am. Jur. 711. 

The same view is accepted in the RESTATEMENT OF 
THE LAW OF TORTS, (Section 908) where is is com¬ 
mented : 

“Although the purposes are the same, the effect of a 
civil judgment for punitive damages is not the same 
as that of a fine imposed after a conviction of a crime, 
since the successful plaintiff and not the State is en¬ 
titled to the money required to be paid by the defend¬ 
ant. The awarding of punitive damages is not pre¬ 
vented by a prior conviction for the same act, which is 
relevant only to the amount of the award; nor does the 
granting of punitive damages prevent a subsequent 
criminal conviction. ’ ’ 

The language relied on by the appellant in the Huber v. 
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Teuber decision is no doubt an expression of the minority 
rule as above set-out, but appellee does not feel that it 
must be accepted as the case law on point, since the state¬ 
ments by the judge are in the nature of obiter dictum. The 
ratio decidendi, it will be observed, turned on the fact that 
the trial court instructed the jury that they must return a 
punitive damage award. Of course, it is clear that such a 
verdict is only permissive and never mandatory. Even 
giving the “Huber” case language authoritative proportion, 
appellee believes that it is no longer the law of our jurisdic¬ 
tion. 

The Supreme Court case of Moore v. Illinois 14 How. 13, 
14 L. Ed. 306, (1852) is generally cited for the express 
proposition that exemplary damages are recoverable for 
acts punishable criminally. 

Appellee believes that a cursory run-down of Supreme 
Court law is helpful in support of the proposition. One 
of the most enlightening cases is Lake Shore R. R. v. Pren¬ 
tice 147 U. S. 101, 107 (1893): 

“In this Court, the doctrine is well settled, that in 
actions of tort, the jury, in addition to the sum awarded 
by way of compensation for the plaintiff’s injury, may 
award exemplary, punitive or vindictive damages, 
sometimes called smart money, if the defendant has 
acted wantonly, or oppressively, or with such malice 
as implies a spirit of mischief or criminal indifference 
to civil obligations. But such guilty intention on the 
the part of the defendant is required in order to charge 
him with exemplary or punitive damages.” (There¬ 
upon is cited the line of Supreme Court Cases on puni¬ 
tive damages). 

This decision then recites Philadelphia R. R. v. Quigley, 
2 How. 210, 214, to the effect: 

“Whenever the injury complained of has been in¬ 
flicted maliciously or wantonly and with circumstances 
of contumely or indignity, the jury are not limited to 
the ascertainment of a simple compensation for the 



4 


wrong committed against the aggrieved person. But 
the malice spoken of in this rule is not merely the doing 
of an unlawful or injurious act. The word implies that 
the act complained of was conceived in the spirit of 
mischief, or criminal indifference to civil obligations.” 

As well as Hogan v. P. & W. R. R., 3 R. I. 88, 91: 

“In cases where punitive or exemplary damages 
have been assessed, it has been done upon evidence of 
such wilfulness, recklessness or wickedness, on the part 
of the party at fault as amounted to criminality, which 
for the good of society and warning to the individual 
ought to be punished. ’’ 

, For another comprehensive opinion attention is called 
to the 1897 case of Scott v. Donald, 165 U. S. 58, 87 and 88, 
where punitive damages were awarded for trespass de 
bonis aspertatus in seizing plaintiff’s liquors and wines. 

“In Dag v. Woodworth 13 How. 371, 14 L. Ed. 185, 
which was an action of trespass charging the defend¬ 
ants with tearing down and destroying the plaintiff’s 
mill dam, this court, through Mr. Justice Grier said: 

‘It is a well-established principle of the common law 
that, in actions on the case for torts, a jury may inflict 
what are called exemplary, punitive, or vindictive 
damages upon a defendant, having in view the enor¬ 
mity of his offense rather than the measure of compen¬ 
sation to the plaintiff. We are aware that the propri¬ 
ety of this doctrine has been questioned by some writ¬ 
ers, but if repeated judicial decisions for more than a 
century are to be received as the best exposition of what 
the law is, the question will not admit of argument. By 
the common as well as by the statute law men are often 
punished for aggravated misconduct of lawless acts, 
by means of civil action, and the damages inflicted by 
way of penalty or punishment given to the party in¬ 
jured. In many civil actions, such as libel, slander, 
seduction, etc., the wrong done to the plaintiff is in¬ 
capable of being measured by a money standard; and 
the damages assessed depend on the circumstances, 
showing the degree of moral turpitude or atrocity of 
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the defendant’s conduct, and may properly be termed 
exemplary or vindictive rather than compensatory. 

‘In actions of trespass, where the injury has been 
wanton and malicious, or gross and outrageous, courts 
permit juries to add to the measured compensation of 
the plaintiff which he would have been entitled to re¬ 
cover had the injury been inflicted without design or 
intention, something farther by way of punishment or 
example, which has sometimes been called ‘smart 
money’. This has always been left to the discretion 
of the jury, as the degree of punishment to be thus in¬ 
flicted must depend on the peculiar circumstances of 
each case. 

“Philadelphia, W. & B. R. Co. v. Quigley, 62 U. S. 
21 How, 213, 16 L. Ed. 77, was a case wherein a rail¬ 
road company was responsible in an action for the pub¬ 
lication of a libel; and although this court reversed the 
circuit court for allowing the jury to give exemplary 
damages, because there was no evidence that the in¬ 
jury was inflicted maliciously or wantonly, yet the 
case of Day v. Woodworth 45 U. S. 13 How. 363 (14: 
181) was cited with approval as recognizing the power 
of a jury in certain actions of tort to assess against the 
tortfeasor punitive or exemplary damages and as lay¬ 
ing down the law that whenever the injury complained 
of has been inflicted maliciously or wantonly, and with 
circumstances of contumely or indignity, the jury are 
not limited to the ascertainment of a simple compensa¬ 
tion for the wrong committed against the aggrieved 
person. 

“This was likewise recognized as well-settled doc¬ 
trine in the case of Lake Shore & M. S. R. Co. v. Pren¬ 
tice, 147 U. S. 107, 37 L. Ed. 99.” 

See also Milwaukee and St. Paid R. R. v. Arms 91 IT. S. 
489, 23 L. Ed. 374 (1875). 

The lesser Federal cases are much more explicit in adopt¬ 
ing the better reasoned and more universal approach to 
the problem. The assault and battery case of Brown v. 
Evans 17 Fed. 912, 914 and 915 (1883) is squarely in point. 
There we find. 
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“This point is not well taken. The fact that a party 
committing a flagrant wrong upon another subjects 
himself to criminal prosecution and punishment, is no 
ground for withholding exemplary damages in a civil 
action for the same act.” 

Hereat many state cases are cited as well as Moore v. 
Illinois 14 How. 17-20, S. Ct. infra. The court continues: 

“A person may, by one act commit two offenses; one 
against the civil law, by the invasion of a private 
personal right; the other, against the state, in the 
violation of its criminal law; and he may be prosecuted 
for each offense, and yet not twice criminally punished 
for the same offense.” 

This case of Brown v. Evans w*as thereupon reviewed in 
cryptic fashion by the Supreme Court with this statement: 

“All the questions presented are so frivolous as 
not to need further argument. The motion to affirm 
is granted. Judgment affirmed.” 109 U. S. 180 (1883). 

For other Federal cases holding punitive damages are 
appropriate in cases of malicious assault and battery see: 
Boyle v. Case 18 F. 880 (1883) and In re De Lauro 1 F. 
Supp. 678 (D. C. Conn.) (1932). 

In Walshe v. Segale 70 F (2) 698, 699 (1934) the now 
somewhat discredited Judge Manton said: 

“It is generally recognized that, in cases of personal 
torts, “vindictive actions”, such as assault and bat¬ 
tery, slander, libel, seduction, criminal conversation, 
malicious arrests, and prosecutions where the elements 
of fraud, malice, gross negligence, cruelty or oppres¬ 
sion are involved, punitive or exemplary damages may 
be recovered.” (Citing several cases including 2 Su¬ 
preme Court cases.) 

Only last year, this Court had occasion to refer approv¬ 
ingly to RESTATEMENT OF THE LAW TORTS, Section 
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908 {supra), as well as the Supreme Court Lake Shore Ry. 
Case {supra), when Judge Wilbur K. Miller said: 

“We come to the issue of punitive damages, which 
are damages other than compensatory or nominal dam¬ 
ages, and which are awarded against a person to punish 
him for his outrageous conduct. Such damages are 
not given for mere inadvertence. RESTATEMENT, 
TORTS P. 908, and Comment thereunder. Unless the 
negligent act of a defendant was tortious in character 
he cannot be made to pay exemplary, punitive or vin¬ 
dictive damages. Lake Shore & M. S. Ry. Co. v. Pren¬ 
tice, 147 U. S. 101 (1893). There the court said: 

1 Something more than ordinary negligence is requi¬ 
site, it must be reckless and of a criminal nature and 
clearly established.” 

Chesapeake <£ Potomac Telephone Company v. Clay, 80 

Wash. L. R. 512 (1952), U. S. App. D. C.-, Case No. 

10,963. 

Of course, in the case in issue there was no criminal 
action taken against Mr. King, and could be none now, 
because of the limitational bar. • 


II, III and IV 

As for appellant’s points II, III and V, appellee feels that 
the matters are either presented so vaguely or generally 
as not to admit of an intelligent traverse; or, are so clearly 
groundless and frivolous as not to require a written re¬ 
sponse. Appellee believes that the record of the trial will 
show that the trial judge bent over backwards to be more 
than fair with the appellant. 

In reference to the one point concerning counsel’s question 
as to whether or not the defendant was ashamed of him¬ 
self for the episode in plaintiff’s office, appellee still be¬ 
lieves it is a proper question on cross-examination of a de¬ 
fendant in a case of this nature. In any event we must 
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assume that the Court’s admonition to disregard it was 
followed by the jury. Washington Times Co. v. Bonner 
66 App. D. C. 280, 292, 86 F (2) 836 (1936). 

V 

This Court has stated many times that the question of 
the inadequacy or adequacy of damages will not be re¬ 
viewed on appeal from judgment denying motion for new 
trial. This was stated in Ramsey v. Ross 66 App. D. C. 
186 (1936), and on page 190 thusly: 

“The question thus raised is answered by the deci¬ 
sion of this Court in the case of Washington R. & E. 
Co. v. Upperman, 47 App. D. C. 219, 229, being a case 
brought for damages for the wrongful death of the 
plaintiff’s father, who, as alleged, was killed by the 
defendant’s negligence. In that case we said: This 
brings us to the last assignment of error, which is 
that the amount of the verdict is excessive. This assign¬ 
ment is based upon the denial of a motion for a new 
trial in the court below. Refusal to set aside a verdict 
on motion for a new trial will not be reviewed on appeal. 
Columbia R. Co. v. Cruit, 20 App. D. C. 521; Woods v. 
Richmond & D. R. Co., 1 App. D. C. 165; District of 
Columbia v. Wilcox, 4 App. D. C. 90. It has also been 
held that it is not ‘within the province of this court 
to reverse a judgment for the reason that a verdict is 
excessive.’ American Secur. & T. Co. v. Kaveney, 39 
App. D. C. 223, 230. This is but an anunciatoin of the 
Federal rule. Wabash R. Co. v. McDaniels , 107 U. S. 
454, 2 S. Ct. 932, 27 L. Ed. 605; Missouri P. R. Co. v. 
Chicago & A. R. Co. 132 U. S. 191, 10 S. Ct. 65, 33 L. 
Ed. 309; Wilson v. Everett 139 TJ. S. 616, 11 S. Ct. 
664, 35 L. Ed. 286. 

“In New York Central & Hudson River Railroad Co. 
v. Fraloff, 100 U. S. 24,31, 25 L. Ed. 531, the court said: 

‘No error of law appearing upon the record, this 
court cannot reverse the judgment because, upon ex¬ 
amination of the evidence, we may be of the opinion that 
the jury should have returned a verdict for a less 
amount. If the jury acted upon a gross mistake of 
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facts, or were governed by some improper influence 
or bias, the remedy therefore rested with the court 
below, under its general power to set aside the verdict. 
But that court finding that the verdict was abundantly 
sustained by the evidence, and that there was no 
ground to suppose that the jury had not performed 
their duty impartially and justly refused to disturb 
the verdict, and overruled a motion for a new trial. 
Whether its action in that particular, was erroneous 
or not, our power is restricted by the Constitution to 
the determination of the questions of law arising upon 
the record. Our authority does not extend to a re-ex¬ 
amination of facts which have been tried by the jury 
under instructions correctly defining the legal rights 
of parties. ’ 

“The authority of this court to reverse the judg¬ 
ment now in question is effectually denied by the 
Supreme Court of the United States in Fairmont Glass 
Works v. Cub Coal Co ., 287 U. S. 474, 53 S. Ct. 252, 
254, 77 L. Ed. 439, in the following terms: “The rule 
that this Court will not review the action of a Federal 
trial court in granting or denying a motion for a new 
trial for error of fact has been settled by a long line 
of decisions; and has been frequently applied where the 
ground of the motion was that the damages awarded 
bv the jury were excessive or were inadequate^ The 
rule precludes likewise a review of such action by a 
Circuit Court of Appeals. Its early formulation by 
this Court was influenced by the mandates of the 
Judiciary Act of 1789, which provided in Section 22 
that there should be no reversal in either (Circuit or 
Supreme) court on such writ or error * * * for any 
error in fact. Sometimes the rule has been rested 
on that part of the Seventh Amendment which pro¬ 
vides that no fact tried by a jury shall be otherwise re¬ 
examined in any court of the United States than ac¬ 
cording to the rules of common law. More frequently 
the reason given for the denial of review is that the 
granting or refusing of a motion for a new trial is a 
matter within the discretion of the trial court/’ 

In the same year this Court repeated: 

“In any event we are not at liberty to reverse on 



account of the size of the verdict. The rule is settled 
in the Federal courts, not only in libel actions but also 
in general, that an appellate tribunal will not review 
the action of a trial court in granting or denying, for 
excessiveness or inadequacy of the verdict, a motion 
for a new trial. ” Washington Times Co. v. Bonner, 
66, App. D. C., 280, 293, 86 F (2) 836 (1936). 

Two more cases to the same effect appeared in our reports 
in 1946. 

“While there is, of course, great disparity between 
the amounts of the verdicts in the first and second 
trials, we are not authorized to disturb the action of the 
trial court in denying a motion for a new trial on the 
ground that the damages awarded by the jury were 
inadequate.” Dean v. Century Motors Inc., 81 U. S. 
App. D. C. 9,154 F (2) 201 (1946), 

and: 

“The final point of the appellant is that the verdicts 
were excessive. Be that is it may, this court is with¬ 
out authority to review on that score.” Belirman v. 
Sims, 81U. S. App. D. C. 303, 305,157 F (2) 862 (1946). 

Respectfully submitted, 

William E. Owen 

900 F Street, N. W. 

Washington, D. C. 

Attorney for Appellee. 




